 SEQ CHAPTER \h \r 1COMMERCIAL PAPER EXAM
Note: These 27 questions are combined from all of Professor Barbre’s final exams from 1997 to 2000.  None are repeated.

1. Suggested time: 15 minutes. Value: 10 points.

Assume instruments which are otherwise negotiable contain the provisions stated or described below. In each instance, discuss whether negotiability is affected by the provision. Give reasons or explanations based on the applicable law in support of your answers.

A. “I promise to pay John Doe or his assigns $30,000 by monthly delivering cabinets valued at $2,000 for a period of 12 months and $6,000 cash at the end of this period.”

ANSWER: Negotiability has been destroyed.  A note has to be payable in money to make the note negotiable.  Money is a monetary unit and a medium of exchange authorized or adopted by a government.  When money is treated as goods or commodity then it is not money.  The cabinets do have value, but because this note refers to payment of the note with cabinets and not money the negotiability of the note is destroyed.

B. A check in the amount of $100 has typed above the preprinted name of the bank the words “THIS INSTRUMENT IS NON_NEGOTIABLE.”

ANSWER: Negotiability has not been destroyed. Although the words “This instrument is non_negotiable” are placed on the instrument, this does not destroy negotiability because it is a check.  Checks are an exception to the provision of the UCC that a conspicuous statement or words of non_negotiability on a negotiable instrument destroys negotiability.

B1. A note in the amount of $10,000 has the same language printed on its face.

ANSWER: Negotiability is destroyed.  A promise or order other than a check is not a negotiable instrument if, at the time it is issued or first comes into the possession of a holder, it contains a conspicuous statement, however expressed, to the effect that promise or order is not negotiable.

C. The recital required by the FTC rule (concerning preservation of claims and defenses of the issuer) is not placed on a note used in a consumer transaction.

ANSWER: Negotiability is not destroyed, but because the note is for a consumer transaction and fails to provide the required FTC language one cannot be obtain the note as a holder in due course (HIDC).

D. The payee line on the front of a preprinted check has the words “order of” lined through so that the check reads “Pay to Alex Abel.” Additionally, the words “Not valid after 90 days” are stamped on the front of the check.

ANSWER: Because the instrument is a check, negotiability is not destroyed pursuant to UCC Article 3_104(c).  This exception provides that if the note is not made payable to bearer or order, but the instrument is payable on demand or at a definite time and does not state any other undertaking or instruction by the person promising or ordering payment to do any act in addition to payment, then note is to be considered a check and is negotiable.   For this reason, it does not matter that the check states “Pay to Alex Abel” because of the exception in the Article that allows the “order of” to not be present on the check.

The “not valid after 90 days” does not affect the negotiability of the check, but it does prevent Abel from claiming HIDC status if he does not cash the check before the 90 day period ends because he has notice of the condition placed on the check.

E. “I promise to pay to the order of Alpine, Inc. at Zurich, Switzerland 10,000 francs, with interest, on April 1, 2000, interest to be determined by reference to the prime rate charged by New York banks on March 23, 2000.”

ANSWER: Negotiability is not destroyed.  A negotiable promissory note can refer to payment using foreign money if it sufficiently describes an identifiable governmental sanctioned monetary unit. Interest is allowable and the amount or rate of interest may be stated or described in the instrument in any manner and may require reference to information 

not contained in the instrument and can be tied to an outside reference   Here, the francs are identified as Swiss francs which are a an identifiable sanctioned governmental monetary unit and the interest can be readily determined.

F. “This note is payable on February 1, 2000, from the proceeds of the sale of ABC Company, Inc. stock which I promise to sell by that date. Should the stock not be sold by that date, the holder hereby grants an extension until July 1, 2000.”

ANSWER: Negotiability is not destroyed.  A promise or order is not made conditional because payment is limited to resort to a particular fund or source.

G. “This note is secured by the maker’s obligation to maintain and protect the collateral described in the document attached hereto. If maker defaults on this obligation, the holder shall have the right to accelerate payment on this note in accordance with the terms stated in the attached document.”

ANSWER: Negotiability is not destroyed.  A reference to another writing for a statement of rights with respect to collateral, prepayment, or acceleration in the note is allowable and does not make it conditional.

2. Suggested time: 14 minutes: Value: 7 points.

On August 14,2000, Acme Corporation (Acme), a company located in Baton Rouge, received an invoice from Ontario Fabricators (Ontario), a Canadian firm, requesting payment for 1,000 widgets shipped the previous month. In response to the invoice, Sam, Acme’s president, dictated a letter to Ontario. The letter, dated August 18, 2000, was typed on Acme stationery. In the letter, Sam stated that on behalf of Acme, he gave his unequivocal promise to pay to Ontario the sum of 50,000 Canadian dollars 90 days from date. Moreover, payment would be made to any person Ontario designated, should it choose to assign the right of payment. Acme, however, would only pay in Canadian dollars. Sam’s name and title were typed below the body of the letter, but his secretary mailed the letter before getting Sam’s customary signature on it.

Ontario received the described letter. Acme did not pay as agreed. Ontario has now contacted you to determine whether it can sue Acme on the theory that the letter is a negotiable instrument. Advise Ontario regarding this issue as well as any issue(s) concerning Sam’s personal liability.

ANSWER: (3_104)

The letter is not a negotiable instrument.  Article 3 of the UCC is not meant to apply to contracts for the sale of goods or services  or similar writings that may contain a promise to pay.  The UCC provides that the note has to be made payable to order or bearer and signed by the maker or his representative (agent) before it is considered a negotiable instrument.  The letter neither has the required “pay to the order of or to bearer” language nor Sam’s actual signature. Sam is not personally liable because he never signed it, it was not a note, and he was acting in a agent capacity for Acme.

Ontario could use sales law and recover.

3. Suggested time: 10 minutes: Value: 5 points.

With respect to the following, discuss negotiability and related issues:

“December 13, 2000.  I promise to pay to Henry Davis or order $100,000 on June 1, 2001. Payment shall be made only from proceeds received from the sale of immovable property described in an act of mortgage executed this day by the undersigned in favor of Henry Davis, said mortgage securing payment of this note. The holder of this note may require additional security or collateral at any time he deems himself insecure. If the maker cannot pay on the due date, the holder may extend payment until such time as it is convenient for the maker to pay.  (signed) John James.”

ANSWER: (3_104)

For a note to be negotiable it must contain the following: 1) be in writing; be signed by the maker or drawer; contain a promise or order that is unconditional; 2) to pay money and not contain any other undertaking or instruction; 3) the money promised or ordered must be fixed; 4) payable on demand or at a 

fixed determinable time; and 5) payable to order or bearer.  A promise to pay can be to an identified person or to order.  A promise is unconditional even though it refers to payment of the note from a particular fund or source.  A note can have a provision allowing an extension of time to pay and this does not affect negotiability or validity.

Here, the note meets all the requirements to be a negotiable instrument.  The only problem area is in the third sentence in that it is ambiguous as to whether the maker or holder is the one it refers to being insecure.  But, this ambiguity alone will not destroy negotiability because the note meets the necessary requirements of the Articles discussed above.

4. Suggested time: 20 minutes. Value: 10 points.

A owned and operated a furniture store in a small Louisiana city for over twenty years. In 1998, A decided to retire and agreed to sell the business to B, a long_time employee. A and B trusted each other greatly, so they worked out an arrangement largely based on an understanding of their mutual desires and objectives. A agreed to sell the business and the land and building where the store operated to B for a total of $250,000 represented by two promissory notes in the amounts of $100,000 and $150,000, respectively.

The first note stated that it was due July 1, 2000, but A told B that he (B) would only have to pay if he had sold and received payment for at least 50 percent of the store’s current inventory by that date; the note failed to include any such agreement. The note in the amount of $150,000 represented the consideration for the land and building where the store was located. The document transferring the land and building stated that “the purchaser’s liability is limited to the value of the land and building thereon transferred herein regardless of the amount due on any promissory note executed in connection herewith.” The second note was due on or before October 1, 2000.

A experienced a liquidity problem in 1999, so in July of that year he transferred the first note (in the amount of $100,000) to C for $60,000 cash. C was unaware of any problems regarding the underlying transaction, but A did inform her regarding the commitment made to B that he would only have to pay in July 2000 if 50 per cent of the inventory had been sold and paid for by that date. C said “okay” when A made the statement to her.

After B failed to pay either note when due, both A and C sued on the notes they held. B comes to you for advice, telling you that only 40 percent of the inventory had been sold as of July 1, 2000, and he has an appraisal showing that the land and building are worth only $85,000. He has not paid any amount on either note.

After discussing the relevant issues and law, advise B regarding his liability in this instance, particularly the validity of any defenses he might reasonably consider asserting against the plaintiffs.

(What if this is asked: In addition, discuss the relative evidentiary burdens on A and C as plaintiffs and B as a defendant in the suits brought to enforce payment of the promissory notes.)

ANSWER:

First note: B’s liability to C, if he failed in his defenses, would only be in the amount of $60,000 because this is the amount of money C paid to A for the note.  This is because C is a HIDC and only has a security interest in the instrument.  For one to obtain HIDC status, one must show the following: the instrument when issued or negotiated to the holder does not bear such apparent evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into question its authenticity; the holder took the instrument (i) for value, (ii) in good faith, (iii) without notice that the instrument is overdue or has been dishonored or that there is an uncured default with respect to payment of another instrument issued as part of the same series, (iv) without notice that the instrument contains an unauthorized signature or has been altered, (v) without notice of any claim to the instrument described in Section 

3_306, and (vi) without notice that any party has a defense or claim in recoupment described in Section 3_305(a).  C is only entitled to assert a HIDC claim against B in the amount of the security interest even though the note B gave to A was for $100,000.  UCC 3_302(e).

B could assert a real defense of illegality of the original note against C, who is a HIDC, using UCC Article 3_305(a)(1) and (b).  The illegality claim would arise from the fact that a verbal agreement was made between B and A about the 50% store inventory sale.  For an agreement to a note to be binding on the parties in Louisiana it has to be reduced to writing and attached to the note which means that any verbal agreement B and A had is illegal and nullifies the negotiability of he note.  If that failed, B could assert a defense by showing that the verbal agreement was a condition to the note and this renders the note non_negotiable because it has a condition in violation of UCC Article 3_ 106.

Second note: B can escape liability for this note to A using the defense of good faith.  The land is worth $85,000 not $150,000 and A was not in good faith when he negotiated the note with B.  In Louisiana, good faith is defined as honesty in fact and is a subjective test.  Did A subjectively and honestly know that the land was worth only $85,000 when he sold it to B?  The difference between the note and the value of the land is $65,000.  From this it can be reasonably determined that A knew he was selling the land for far more that it was worth and that B, an employee of A, would not know what the land was worth.  For this reason, A acted in bad faith and B will prevail.

5. Suggested time: 15 minutes. Value: 10 points.

Budd is Vice_President and General Manager of Buildco Incorporated (BI). Budd is authorized to borrow $100,000 from Money Source, Inc. (MSI), a lender specializing in loans to construction companies. Discuss the personal liability of Budd and the corporate liability of BI under the following additional facts; in each case, state whether Budd and/or BI are liable. State the legal principle or rule which supports your answer.

A.  MSI knows that Budd is Vice_President and General Manager of BI. MSI loans $100,000 and Budd signs a promissory note in his name, “Bob Budd.”

ANSWER: (3_412(2)) On the face of the document it appears that Bob signed in his individual capacity and would be individually liable for the note.  But, Bob can argue that he signed the note as a representative of BI.  Bob can raise the defense that MSI knew he was signing in his representative capacity for BI because MSI is in the business of lending to construction company’s, BI is a construction company, and Bob is the Vice_President and General Manager of BI who was authorized to borrow that amount for BI.

B. Same additional facts as part a., except MSI negotiates the note to a holder in due course.

ANSWER: (3_412(b)(2)(ii), 3_116)  Bob would be personally liable to the HIDC because Bob was not identified in the note, assuming from the facts, anywhere in the instrument as signing the instrument in a representative capacity for BI. .   Bob could sue BI for reimbursement.

C. Budd borrows $125,000 from MSI and signs the note “Buildco Inc. by Bob Budd, Vice_Pres.”

ANSWER: (3_402(b)(1), 3_403(a))  Bob would be protected from personal liability for $100,000 as this was the amount he was authorized to borrow for BI.  Bob would be personally liable for the extra $25,000 because he exceeded his authority unless Bob’s action in borrowing the extra $25,000 was ratified by BI or if Bob gave the extra money to BI.  In either case, BI would be liable to pay the entire amount and then have to sue Bob for the extra amount if he used the money for personal benefit and was not ratified by BI.

D. Same additional facts as part c., except Budd signs the note “Bob Budd, VicePres.” and MSI negotiates the note to a holder in due course.  BI received the $125,000.

ANSWER: (3_403(a)) Bob would be 

protected from any liability and BI would be liable for the entire amount to the HIDC because Bob gave all the money to BI.

E. Same additional facts as part c., except Budd signs the note “Bob Budd, VicePres.”

ANSWER: Bob would be protected from any liability because it can be reasonably ascertained that he signed in a representative capacity for BI.

6. Suggested time: 15 minutes. Value: 10 points.

Mike is the maker of a negotiable promissory note. Is X a holder of this note in the following situations? Briefly give reasons in support of your answers.

A.  The note is made payable to “the order of John Jones or bearer.” John Jones delivers the instrument to X without indorsement.

ANSWER: (3_109 and 3_201) A holder is one who is in possession of an instrument issued or indorsed to him or his order or to bearer or in blank.  X is a holder.  The note is in both order and bearer form and because of the bearer language the note does not have to be indorsed and can simply be transferred by Jones physically handing it over to X.

B.  The note is made payable to the order of John Jones. A thief steals the instrument from Jones and forges Jones’ name on the back of the instrument before selling it to X.

ANSWER: (3_201) X is not a holder.  Jones did not indorse the note which means no negotiation occurred and with no negotiation X cannot be a holder.

C. The note is made payable to the order of John Jones. He indorses it “John Jones” and delivers it to Smith. Smith delivers the instrument to X without indorsing it.

ANSWER: (3_205(b)) X is a holder.  The note started out in order form running to Jones.  Jones then made a blank indorsement when he signed his name and gave the note to Smith.  The blank indorsement converted the note to bearer form.  Smith then transferred the note to X without indorsing it, but since it is in bearer form Smith did not need to indorse the note.

D. The note is made payable to bearer and delivered to John Jones. Jones indorses it “Pay Smith”. Smith transfers the instrument to X without indorsing it.

ANSWER: (3_205(a))  X is not a holder.  The paper started out in bearer form, but when Jones indorsed it “Pay Smith” it converted to order form.  This conversion was done by the special indorsement Jones made to the note.  Smith would have had to indorse the note before he transferred it to X for there to be negotiation and for X to be a holder.

7. Suggested time: 20 minutes. Value: 10 points.

Alex wanted to borrow $50,000 from Venture Fund, Inc. (VFI) to start a new business. Since Alex’s credit alone would not support the loan, VFI would only loan the money if two other persons signed the note evidencing the obligation to repay the loan. VFI also required that at least one of these persons sign as a maker along with Alex.

Alex convinced Carla and his (Alex’s) uncle, Bob, to sign the demand note payable to VFI’s order. The note provides for interest only until demand, at which time the entire $50,000 is due. The note also provides for attorney’s fees and costs. Alex and Bob signed the front of the note as makers and Carla placed her signature on the back. After her signature, Carla (a former bank officer) added the words “Collection Only.” While the additional words mean nothing to VFI’s representative, he is comfortable in the knowledge that Carla is highly solvent and an excellent credit risk.

Most of the proceeds of the loan are used by Alex to buy equipment for the new business. In accordance with the note and original loan agreement, VFI acquires a security interest in the equipment which was purchased new at $40,000. Alex is the sole proprietor of the business, but he hires Carla to manage it. A week after the note is signed, Bob is interdicted and goes to live in a nursing home. Two months later, the Louisiana Commissioner of Financial Institutions orders that VFI cease operations because it is not properly licensed to make business or personal loans in the State.

Despite the Commissioner’s order, VFI sells Alex’s note to John Doe, a wealthy but financially inexperienced individual, for $35,000 cash. VFI through an officer indorses the note over to Doe, adding the words “without recourse” after the corporate signature. At the time of indorsement, the VFI officer knows that Alex is experiencing financial problems in the business and that Alex is insolvent. VFI, however, continues to view Carla as highly solvent, although it has no current information on Bob.

Six months after VFI transferred the note to Doe, one of Alex’s creditors obtained an order to seize the equipment securing repayment to satisfy a judgment in the amount of $20,000. At this point, Doe learn that the security interest acquired by VFI had not been recorded and therefore was ineffective against the seizing creditor

Discuss the liability of the described parties on the noteas well any defenses available to them in action brought by Doe to enforce the instrument. As part of your answer, discuss rights, liabilities, and recourse the parties may have relative to each other.

ANSWER:  Alex is the maker of the note, Bob is a co_maker or possibly an accommodation party, Carla is an accommodation party, VFI is the indorser/issuer of the note, and Doe is a holder in due course (HIDC) as he met all the requirements for HIDC (as stated in answer to question 4 above) even though the value given was $35,000 and not the entire $50,000.  Doe can sue Alex, Bob, Carla, and VFI.  But the recovery by Doe is limited to $35,000 and who can be held liable is tricky.  He can recover attorney’s fees, but not damages.

Alex is liable since he signed as a maker and Doe could demand payment from Alex.  But, since VFI is not a properly licensed loan company and was illegally operating, Alex could assert the real defense of illegality and, if successful, the entire obligation would be rendered null and void.  If the obligation is null and void then there can be no negotiable instrument in existence which means that VFI cannot be a issuer/indorser and Doe cannot be a HIDC.  An HIDC is subject to real defenses, but not personal defenses.

Bob is liable because he signed as a maker and no indication in the instrument that Bob was signing as an accommodation party.  He could argue that he signed as an accommodation party, but there is nothing on the note or any separate writing to the fact that he is an accommodation party and it does not matter that he received no consideration from the loan.  But, Bob could assert the same defense as Alex in reference to the illegality of the loan and be free from liability in this way if this defense is successful.

Carla is liable only is her capacity as an accommodation party and because of the words “Collection Only” she invoked certain protection under the UCC.  The only way she would be obliged to pay the amount due on the instrument to Doe is if an execution of judgment against the other party has been returned unsatisfied, or the other party is insolvent or in an insolvency proceeding, or the other party cannot be served with process, or it is otherwise apparent that payment cannot be obtained from the other party.  Doe could assert that because Alex is an interdict and insolvent Carla is liable for payment.  But, Doe would first have to give notice of dishonor to Carla within 30 days of the refusal to pay by Alex and Bob.  Again, Carla could use the illegality of the entire loan to be free from liability.  Against VFI, Carla could assert impairment of collateral because VFI failed to record its security interest in the equipment that was seized and this would release her from any liability to VFI.  If Carla was forced to pay anything on the note she could sue Alex and Bob for recovery of the amount she paid using contract law.

VFI is liable because it acted in bad faith because they knew Alex was insolvent, they were not properly licensed to do business, and failed to record its security interest in the equipment.  Doe can utilize warranty theory to recover and invalidated 

VFI’s qualified indorsement because of their bad faith. VFI will try to assert it has no liability because they signed as a qualified indorser, but VFI will fail because of the bad faith issues discussed above.  VFI will then have to sue Alex, Bob, and Carla to recover the $50,000 on the demand note.  VFI will not have any recourse against them for the money paid back to Doe.  Doe can only obtain the $35,000 he gave for the note and nothing more because he only had  a security interest in the note made to VFI.  Even if the original loan is declared null and void Doe can still recover what he gave VFI for the note under contract and equity principles.

In sum, VFI will be ultimately liable to Doe because VFI did not act in good faith.  Doe and VFI will both not be allowed to recover from Alex, Bob, or Carla because the loan was illegal and this illegality will preclude any recovery because it will be as if the loan never existed.

8. Suggested time: 10 minutes. Value: 6 points.

Briefly address the following questions.

A.  What is the basic difference between a cashier’s check and a teller’s check? If A is the remitter or purchaser either type of check, does A have a right to stop payment? Explain.

ANSWER: A cashier’s check is a draft in which the drawer and drawee are the same bank or branches of the same bank.  A teller’s check is a draft drawn by a bank on another bank, or payable at or through a bank.  A could stop payment on either one because both are susceptible to stop_pay orders.  This is because in essence both are being drawn on the bank’s account and the bank has the option to accommodate the customer and stop payment if it so chooses.

B. What is the basic obligation of a drawer of a check and to whom is it owed? If a check is not timely presented for payment or deposited for collection, what is the effect on a drawer’s liability?

ANSWER: The basic obligation is that if the draft is dishonored, the drawer is obliged to pay the draft either according to its terms at the time the draft was issued or, if not issued, at the time the draft first came into possession of a holder, or if the drawer signed an incomplete instrument, according to its terms when instrument is completed.  If the check is not timely presented, the drawer’s liability, to the extent of the deprived funds, can discharge his obligation to pay the check by assigning rights against the drawee, with respect to the funds, to the holder of the check.

9. Suggested time: 10 minutes. Value: 5 points.

Paul is the payee of a promissory note in the amount of$ 100,000; Mary is the maker on the note. Ted agrees to manufacture machine parts for Paul in exchange for Mary’s note. Paul indorses the note to Ted. At the time of the note’s transfer, Ted is not aware of any problems concerning the transaction between Paul and Mary.

After Ted has spent $20,000 retooling plant equipment in preparation for manufacturing the parts for Paul, Mary informs him that she has a defense against Paul. Ted responds by saying that he was not involved in the deal between Mary and Paul and he has already spent $20,000 to perform the contract he has with Paul. Subsequently Ted manufactures and delivers the parts to Paul.

When Ted presents the note to Mary, she refuses to pay. Ted sues her on the note and she responds by asserting that she only issued the note because she was defrauded by Paul.

Identify, discuss, and resolve the issues presented by this case.

ANSWER: (3_302, 3_305)

The issues here are whether Ted had notice prior to become a holder of the note to disqualify him as a HIDC and whether Mary can assert a defense to eliminate her liability.  Notice is measured at the time one becomes a holder and, to be effective, notice must be received at a time and in a manner that gives one a reasonable opportunity to act on it..  A person who has notice of a defense such as fraud prior to becoming a holder cannot be a HIDC.

From the facts presented, Ted did not have any notice that there may 

be a problem with the note nor any defense to the note such as fraud.  This means that Ted, who has met the other requirements for a HIDC, can assert that he is a HIDC and possibly cut off any defenses presented by Mary.

Mary can assert a real defense of fraud, but she will have to prove that she was defrauded into making the note by Paul.  If she is able to do this then she will eliminate her liability on the note.  If this were to happen, Ted could sue Paul under warranty for bad faith.

10. Suggested time: 10 minutes. Value: 5 points.

Martha Smith recently ordered supplies for her business from Seller, Inc. Seller shipped the order and billed Smith in the amount of $5,000. Upon inspection of the supplies, Smith found some of them defective. She telephoned Seller’s General Manager and informed him that she would not pay for the defective part of the order. The General Manager told her to contact the Quality Control department and explain the problem with the order; that department, he said, is responsible for investigating such complaints and taking corrective action. Smith did not contact the Quality Control department.

Subsequently, Smith received a second invoice for the same $5,000 order from Seller’s Accounts Receivable department, stating that the invoice was now 60 days past due. Smith returned a copy of the invoice to Seller’s General Manager, writing in red ink on the copy that she was enclosing her check in the amount of $3,000 in full payment of the bill. Smith sent the copy of the invoice to the General Manager although the invoice contained a statement that all correspondence concerning billing matters should be sent to the Accounts Receivable Manager. The General Manager deposited the check into Seller’s checking account; the check was forwarded for collection and eventually paid by the drawee bank. After the check was paid, Seller, Inc. sued Smith for the $2,000 balance.

Discuss and resolve the issue of Smith’s liability for the $2,000 balance in light of the issuance and payment of the $3,000 check.

Identify and resolve the legal issues presented by this case.

ANSWER: (3_311, 1_201(10) & (27))

Sarah will not be liable for the $2,000 balance.  This is because she tendered payment in good faith to Seller as full satisfaction of the claim, the amount of the claim was unliquidated or subject to a bona fide dispute, and Seller obtained payment of the instrument.  Sarah kept a copy of the invoice on which she wrote the full payment statement and this will prove that there was an accompanying written communication which contained a conspicuous statement to the effect that the check was being tendered as full satisfaction of the claim.

A conspicuous statement is one that is written and contains language so that a reasonable person against whom it is to operate should have noticed it. Language in the body of a form is “conspicuous” if it is contrasting color.  One problem will be Seller showing that its statement that all correspondence concerning billing matters should be sent to the Accounts Receivable Manager to was conspicuous.  If it meets the test above then Seller may be able to assert that Sarah had notice and would not be able to say that accord and satisfaction has occurred.  There are not enough facts given about this statement to say one way or another, but it is assumed that the statement was not conspicuous which will defeat Seller’s attempt to use this.

General Manager failed to act in a manner of due diligence in regard to taking notice of what Sarah wrote on the invoice she mailed along with the check to Seller.  Due diligence does not require General Manager to communicate information unless such communication is part of his regular duties, but if he has reason to know of the transaction and that the transaction would be materially affected by the information then he has to give due diligence to the notice by Sarah.  General Manager failed to do this and as a result Seller did not send back the payment Sarah made within 90 days.  All of 

this means that Sarah can assert full accord and satisfaction and be discharged from the $2,000 claim by Seller.

11. Suggested time: 11 minutes. Value: 7 points.

On March 10, 2000, Neal issued a check in the amount of $2,500 to Insurance Company Inc. (ICI) in payment of a property insurance premium. The check was drawn on Town Bank. The next day, Neal decided to cancel the policy and ordered Town Bank to stop payment on the check. He telephoned the bank and provided the name of the payee, the date of the check and the check amount. He misidentified the check number. When Neal confirmed the stop order in writing on the day following the telephone call, he failed to notice the bank clerk had typed in the wrong amount: there was a $100 error. ICI never received notice of the cancellation and kept the policy in force for its full term.

Neal died on November 5, 2000. Town Bank had not been informed of Neal’s death when the check payable to ICI was presented for payment on December 4, 2000; presentment was not made until that time because the check had been mislaid in the ICI office. Town Bank paid the check. The administrator of Neal’s estate now claims the bank should not have paid the check.

Identify and resolve the negotiable instruments issues presented by this case.

ANSWER: (3_418(c), 3_304(a)(2), 3_306, 4_403, 4_404, 4_405)

The issues presented are: 1) is the check negotiable; 2) did Neal give an effective stop pay order on the check to which the bank failed to honor; 3) is the check overdue and therefore stale, and 4) does the administrator have a claim to the check.

A check is a negotiable instrument if it is payable on demand or at a definite time and does not state any other undertaking or instruction by the person ordering payment to do any act in addition to the payment of money.  A stop pay order is effective for 6 months which can be renewed for an additional 6 months and a verbal stop payment order is effective for 14 days, but it lapses unless the person within the 14 days makes it a written order with the bank.  A person has to describe the check with enough information to allow the bank to reasonably identify the particular check being order to not be paid.  A bank can be held liable for payment in violation of a stop pay order as this is an improper payment.  An check that is older than 90 days is an overdue instrument and a bank can refuse to pay a check that is more than 6 months old.  Death of a bank customer does not revoke the authority to accept, pay, collect, or account until the bank knows of the fact of death or of an adjudication of incompetence and has reasonable opportunity to act on it.  Even with knowledge a bank may for 10 days after the date of death pay or certify checks drawn on or before that date unless ordered to stop payment by a person claiming an interest in the account. A person taking an instrument, other than a person having rights of a holder in due course, is subject to a claim of a property or possessory right in the instrument or its proceeds, including a claim to rescind a negotiation and to recover the instrument or its proceeds. A person having rights of a holder in due course takes free of the claim to the instrument.

Here, Neal wrote the check which met all the requirements for a negotiable instrument and the next day he decided to stop payment on the check.  Neal called the bank and gave a verbal stop pay order followed by a written stop pay order the next day.  The check was reasonably described with enough information even though the check number and amount was incorrect.  The main thing is that the payee was identified along with the date of the check and this is enough for a bank to reasonably identify a check to stop payment.  The problem is that the stop pay order was not effective as it was only for 6 months.  The bank had the right to honor the check and pay it even though it was over 6 months old which made an overdue and stale instrument.  The administrator of Neal’s estate does not have a valid claim to the check, 

cannot successfully rescind the negotiation of the check, and cannot force the bank to reimburse Neal’s account.

12. Suggested time: 30 minutes. Value: 15 points.

A. A maintains a checking account with Tenth National Bank (TNB). B induced A to write a check on this account in the amount of $100 payable to the order of United Ways, a non_existent charitable organization. B skillfully raised the figure on the check to $1,000 but used correction fluid to change the word “Hundred” to “Thousand.” B, however, was successful in having TNB certify the check for $1,000; he then deposited the check without any indorsement in an account he had opened at Shady Bank in the name of United Ways. After the check was paid, B withdrew all the funds from this account and absconded.

Following customary practice, TNB retained the certified check instead of sending it along with other paid items in A’s monthly account statement. The statement did reflect that A’s account was charged the $1,000 amount of the certified check. A failed to learn the check had been certified and paid until six months after receipt of the statement showing the charge. A then demanded that TNB recredit his account in the amount of $1,000.

Identify, discuss and resolve the issues presented by this case.

ANSWER: (4_211, 4_406(d), 4_407)

Can A successfully demand that TNB reimburse him for the altered certified check.  The quick answer is no.  If a bank sends or makes available a statement of account the customer must exercise reasonable promptness in examining the statement to determine whether any payment was not authorized because of an alteration of an item and the customer must promptly notify the bank of the relevant facts.  If the bank proves that the customer failed, with respect to an item, to comply with the duties imposed on the customer in promptly notifying the bank of the altered item, the customer is precluded from asserting against the bank any recovery.  A bank can become a HIDC if it has a security interest in the item and has met all the requirements for a HIDC.  An alteration fraudulently made discharges a party whose obligation is affected by the alteration unless that party is precluded from asserting the alteration. No other alteration discharges a party, and the instrument may be enforced according to its original terms.  A payor bank or drawee paying a fraudulently altered instrument in good faith and without notice of the alteration, may enforce rights with respect to the instrument according to its original terms.

TNB properly paid the certified check.  The check being certified means that there was enough funds in A’s account to cover paying the check.  Because A failed to exercise reasonable promptness in examining his statement and notifying the bank, he will be precluded from asserting recovery from TNB because it will suffer a loss as a result of A’s non_compliance of the duty imposed on him.  TNB became a HIDC when it payed the check and therefore can estop the personal defense of A.

B. Until a few months ago, Wanda Wonderful (“WW”) had been employed by Manufacturing Company (“MC”) as office manager. Among other duties, she received and approved invoices for payment before sending them to bookkeeping for further processing. Wanda was also authorized to open any incoming mail and to deposit to MC’s bank account any checks payable to the company.

In January of this year Wanda embarked upon a scheme whereby she created and forwarded false invoices, purportedly received from ABC, Inc., one of MC_s real suppliers, to the bookkeeping department. With the assistance of Dan, an employee in the data processing department, WW’s home address was entered into the computer as the mailing address of the checks issued in payment of the false invoices. Dan was able to accomplish this feat without affecting the mailing of valid payments to ABC’s real address.

Over a period of three months, WW received approximately $25,000 in checks payable to ABC at her home address. With respect to each check, 

she would use a rubber stamp to indorse the name “ABC Supply, Inc.” and then added “For Deposit to Account No. 01234567”, which was the number of WW’s personal account at Bank Two (BT). Using the night depository, WW deposited all the checks into her account at BT, which forwarded them to Seventh National Bank (SNB), the drawee bank, which paid all of them from MC_s account.

During the same three month period, WW intercepted thirty incoming checks payable to the order of MC; these checks amounted to a total of $15,000. After indorsing the checks with an MC address stamp, WW again added “For Deposit to Account No. 01234567” before using the night depository at BT to deposit the checks into her personal account. These checks were drawn on more than twenty_five different banks located in three different states. The drawee banks paid all thirty checks.

The scheme was discovered by MC after a check in the amount of $3,000 that had been validly issued by MC was returned to the payee “NSF”. That payee now refuses to do business with MC. By the time MC investigated, WW and Dan had both resigned from MC. WW had cleaned out her account at BT before she and Dan absconded.

Identify, discuss and resolve the issues presented by this case.

ANSWER: (3_404, 3_405, 3_307, 1_201(35) & (43), 3_110, Gresham case)

Were the checks properly payable, did the bank breach its fiduciary duty to MC, and did WW have authority to act for MC?

Checks are properly payable if they are made to an identifiable person.  A fiduciary is an agent or representative owing a fiduciary duty with respect to an instrument.  A represented person means the principal or corporation to whom the duty is owed.  A bank has a fiduciary duty to its customers to ensure that the checks are properly payable and without notice of any breach of a fiduciary duty by a customer’s employee or otherwise, this fiduciary duty is not breached.  If an instrument is issued by a represented person or the fiduciary as such, and made payable to the fiduciary personally, the taker does not have notice of the breach of fiduciary duty unless the taker knows of the breach of fiduciary duty.  If a person acting, or purporting to act, as a representative signs an instrument by signing either the name of the represented person or the name of the signer, the represented person is bound by the signature to the same extent the represented person would be bound if the signature were on a simple contract. If the represented person is bound, the signature of the representative is the “authorized signature of the represented person” and the represented person is liable on the instrument, whether or not identified in the instrument.  If a representative signs the name of the representative as drawer of a check without indication of the representative status and the check is payable from an account of the represented person who is identified on the check, the signer is not liable on the check if the signature is an authorized signature of the represented person.  If an impostor using the mail or other means induces the issuer of a instrument to issue the instrument to the impostor, or to a person acting in concert with the impostor, by impersonating the payee of the instrument or a person authorized to act for the payee, an indorsement of the instrument by any person in the name of the payee is effective as the indorsement of the payee in favor of a person who, in good faith, pays the instrument or takes it for value or for collection.  If an employer entrusted an employee with responsibility with respect to the instrument and the employee or a person acting in concert with the employee makes a fraudulent indorsement of the instrument, the indorsement is effective as the indorsement of the person to whom the instrument is payable if it is made in the name of that person. If the person paying the instrument or taking it for value or for collection fails to exercise ordinary care in paying or taking the instrument and that failure substantially contributes to loss resulting from 

the fraud, the person bearing the loss may recover from the person failing to exercise ordinary care to the extent the failure to exercise ordinary care contributed to the loss.  An indorsement is made in the name of the person to whom an instrument is payable if it is made in a name substantially similar to the name of that person or the instrument, whether or not indorsed, is deposited in a depositary bank to an account in a name substantially similar to the name of that person.

WW had the authority to indorse and deposit checks made payable to MC which made all indorsements by WW on all the checks effective.  The bank did not, from the facts presented, have any reason to assume there had been a breach of fiduciary duty on the part of WW to MC and the bank was not notified of any breach of fiduciary duty by WW.  The checks made out to ABC Supply, Inc. and mailed to WW’s residence were all properly payable checks.  The indorsements by WW on these checks were effective and MC has no recourse for these checks against the bank.  The checks made out to MC and deposited by WW into her account were also properly payable and the indorsements were effective.  The bank had no knowledge of the fraudulent affairs of WW and Dan and the bank only had to use ordinary care that is reasonable under commercial banking standards.  Thus, the bank is not liable in any respect to MC for any of the checks.  The only recourse that MC has is against WW and Dan who are long gone.

13. Suggested time: 10 minutes. Value: 5 points.

Carla issues a check payable to “cash.” The check is then stolen by Frank who writes on the back of the check “Pay to Edward” and signs it “Frank.” The check is then delivered to Edward who takes it for value, in good faith and without notice that it was stolen. Edward then signs the reverse side “Edward” and gives it to his adult daughter, Amy, as a birthday gift. Before Amy does anything with the check, Hannah steals it and uses it to purchase stereo equipment from Stereo City which knows nothing about the thefts. While Hannah does not write anything on the check, an employee of Stereo City writes on the back of the check “For Deposit Only.” Josh then steals the check from Stereo City and signs his name under the “For Deposit Only” language. Josh then receives cash for the check at Check_With Us, a check_cashing service. When the check finally reaches the drawee bank, the bank refuses to pay it because a stop order has been issued by its customer.

Which, if any, of the parties mentioned above were holders? What difference does it make in the context of problem? Give reasons in support of your answers.

ANSWER: (1_201(20), 3_201, 3_203, 3_204to206 about indorsements, 3_420)

Holder means a person who is in possession of a document of title or an instrument or a certificated investment security drawn, issued, or indorsed to him or his order or to bearer or in blank.  Negotiation means a transfer of possession, whether voluntary or involuntary, of an instrument by a person other than the issuer to a person who thereby becomes its holder.

If an instrument is payable to an identified person, negotiation requires transfer of possession of the instrument and its indorsement by the holder. If an instrument is payable to bearer, it may be negotiated by transfer of possession alone.   An instrument is transferred when it is delivered by a person other than its issuer for the purpose of giving to the person receiving delivery the right to enforce the instrument.

If an instrument bears an indorsement (i) described in Section 4_201(b), or (ii) in blank or to a particular bank using the words “for deposit,” “for collection,” or other words indicating a purpose of having the instrument collected by a bank for the indorser or for a particular account, the following rules apply: (1) A person, other than a bank, who purchases the instrument when so indorsed converts the instrument unless the amount paid for the instrument is received by the indorser or applied consistently with the indorsement.

The law applicable to conversion of personal property applies to instruments. An instrument is also converted if it is taken by transfer, other than a negotiation, from a person not entitled to enforce the instrument or a bank makes or obtains payment with respect to the instrument for a person not entitled to enforce the instrument or receive payment. An action for conversion of an instrument may not be brought by (i) the issuer or acceptor of the instrument or (ii) a payee or indorsee who did not receive delivery of the instrument either directly or through delivery to an agent or a co_payee.  A representative, other than a depositary bank, who has in good faith dealt with an instrument or its proceeds on behalf of one who was not the person entitled to enforce the instrument is not liable in conversion to that person beyond the amount of any proceeds that it has not paid out.

Carla is the drawer and made the check in bearer form.  This means that the check can be negotiated simply by transfer and no indorsement.

Frank was a holder even though the check was an involuntary transfer to him because it was in bearer form and transfer occurred.  When Frank indorsed the check to Edward, he converted the check from bearer from to order form with a special, unqualified, non_restricted and anomalous indorsement.

Edward was a holder because he took the check in good faith and an no reason to know it was stolen.  When Edward indorsed the check and gave it to Amy, he converted the check into bearer form with a blank, unqualified, and non_restricted indorsement.

When Hannah stole the check from Amy she became a holder, even though this was an involuntary transfer, because the check was in bearer form.  She then transferred this bearer form check when she physically turned it over to Stereo City.

Stereo City was a holder because it was given the bearer form check by Hannah.  When Stereo City  indorsed the check with the words “Deposit Only” this converted the check from bearer form to order form with a special, unqualified and restricted indorsement which means that the check could no longer be negotiated between parties.

Josh was not a holder because he illegally changed the form of the check from order from to bearer form when he signed his name on the back of the stolen check.  This is conversion.

Check_With Us was not a holder because of the special, restricted indorsement by Stereo City.  They also committed conversion when they took the check from Josh.

14. Suggested time: 10 minute. Value: 5 points.

Perl was the principal shareholder, president, chief operating officer, and authorized signer for Pelican Equipment, a Louisiana corporation. She signed a company check drawn on Last City Bank (LCB) in payment of materials from a supplier located in a nearby town. The check bounced although there had been ample funds in Pelican’s account to cover the check. As a result of the bounced check, Perl was charged with the crime of issuing worthless checks. The charge was dismissed during the course of her trial.

Perl has sued LCB for wrongful dishonor of the check issued to the supplier. In her petition, she claims that her business relationships have suffered, particularly because some suppliers and lenders now refuse to accept her personal guaranty on Pelican obligations. Additionally, she alleges that she developed an ulcer and insomnia as a result of the criminal prosecution and associated business problems. LCB has moved to dismiss Perl’s suit.

Identify and resolve the legal issues presented by this case.

ANSWER: (4_401, 4_402)

The issues presented are: 1) Was the check properly payable; 2) If the check was properly payable, is the bank liable for wrongful dishonor; 3) Is Perl a customer of the bank who can bring an action against the bank; 4) If there was wrongful dishonor, was this the proximate cause of Perl’s arrest, loss of business, and health problems; and 5) Can Perl recover punitive and non_compensatory damages. 

An item is properly payable if it is 

authorized by the customer and is in accordance with any agreement between the customer and bank.  A bank may charge against the account of a customer an item that is properly payable.  A payor bank wrongfully dishonors an item if it dishonors an item that is properly payable.  A payor bank is liable to its customer for damages proximately caused by the wrongful dishonor of an item. Liability is limited to actual damages proved and may include damages for an arrest or prosecution of the customer or other consequential damages. Whether any consequential damages are proximately caused by the wrongful dishonor is a question of fact to be determined in each case.

Perl issued a properly payable check to the supplier drawn Pelican Equipment’s account with LCB and there were ample funds in this account with the LCB to cover the check.  Perl is the authorized signer for checks drawn on Pelican’s account with LCB.  LCB is imputed to have this knowledge because Perl, as principal shareholder, president, and chief operating officer, owns Pelican Equipment and is the one most likely to have entered into the contract between Pelican and LCB to open an account with LCB.  When LCB failed to pay the check as ordered by Perl for Pelican Equipment, LCB wrongfully dishonored the check and, thus, is liable for wrongfully dishonoring the check.  But is Perl considered a customer of the bank who can bring this action?  The answer is yes because courts have allowed a person other than the actual account name holder to sue as a customer when there is a business entity as the named account holder and that business entity is one and the same with the individual or individuals operating it.  LCB will be liable in damages to Perl in an amount that will have to be determined by the tier of fact which means that LCB will fail in their motion to dismiss.

15. Suggested time: 25 minutes. Value: 10 points.

XYZ Corporation used a facsimile signature machine for writing most company checks. The banks at which XYZ maintained accounts were authorized to honor checks signed with the facsimile signature. Richard Roe, who had no previous contact or relationship with XYZ, gained access to the facsimile signature machine and a box of preprinted company checks; the machine and the checks were kept by XYZ in a securely locked room. Roe used the machine to produce 50 XYZ checks bearing the signature of the company’s treasurer. The checks were each in the amount of $2,000 and payable to the order of Baker, Inc., a non_existent company in whose name Roe had opened an account at Local Bank. Roe indorsed all of the checks “Baker, Inc.” and deposited them in the Local account. Local then forwarded the checks to State Bank for collection and State sent them to the drawee bank, National Bank, for payment. National Bank paid the checks and charged XYZ’s account. By the time XYZ learned about payment of the checks, Roe had withdrawn all of the funds from Local and absconded. XYZ then demanded that National re_credit its account for the $100,000 used to pay the 50 checks.

Identify, discuss, and resolve the issues presented by this case.

(What if the line “The banks at which XYZ maintained accounts were authorized to honor checks signed with the facsimile signature” was omitted _ would that change the outcome?)

ANSWER: (case of Perini v. First National Bank, 3_110(a)(c), 4_401(d), 4_406)

(a) The person to whom an instrument is initially payable is determined by the intent of the person, whether or not authorized, signing as, or in the name or behalf of, the issuer of the instrument. (b) If the signature of the issuer of an instrument is made by automated means, such as a check_writing machine, the payee of the instrument is determined by the intent of the person who supplied the name or identification of the payee, whether or not authorized to do so.

A bank that in good faith makes payment to a holder may charge the indicated account of its customer according to: (1) the original terms of the altered item; or (2) the terms of the completed 

item even though the bank knows the item has been completed unless the bank has notice that the completion was improper.

See 4_406.

One answer is clear, however. Perini has no recourse on the unauthorized signature of R. A. Munroe against Morgan or Brown Brothers. Perini's resolution authorizing the drawees' payment of checks bearing signatures resembling the machine_embossed facsimile signature precludes that course of action.

Accordingly, we hold that the indorser's failure to sign a forged check in a representative capacity  provides no basis for imposition of improper payment, warranty, or conversion liability.

Perini's forged check claim against Morgan is barred by its corporate resolution authorizing payment of checks bearing the machine embossed signature or reasonable facsimile.

OVERVIEW: Plaintiff sought review of an order granting summary judgment to defendants. The court affirmed, finding that plaintiff suffered what was unmistakably a forged check loss. For its own commercial reasons it had largely assumed the risk of such loss, through use of a facsimile signature machine. The court did not find it appropriate to convert the forged check loss into an unauthorized indorsement loss, and the challenged indorsements did not lead to liability in their own right. Much of plaintiff's arguments were in the nature of pleas not to overlook the relative fault of parties to these transactions. With the possible exception of one defendant, whose good faith remained to be tried, the court determined that it would be a sham to fasten liability on the defendant banks, because the banks' ability to recognize legitimate signatures was outdated.  OUTCOME: Concluding that the loss occasioned in these unusual circumstances must be viewed as a forged check loss, and the challenged indorsements failed to lead to liability, the court affirmed the action of the lower court.  CONCLUSION: Perini suffered what is unmistakably a forged check loss. For its own commercial reasons it had largely assumed the risk of such loss. We have found no reason to seize upon the caprice of a malefactor's failure to indorse with words of agency and convert the forged check loss into an unauthorized indorsement loss, in derogation of the finality policy incorporated in the modern incarnation of Price v. Neal. Therefore we relegate Perini to trying the issue it has raised regarding Habersham's good faith and notice of defenses to the checks.  Much of Perini's arguments are in the nature of pleas not to overlook the relative fault of parties to these transactions. While the Code accords fault a limited role in remedying forgery problems, the contest to which Perini and Habersham are now remanded appears precisely designed to ferret out and redress any serious wrongdoing by a party to this litigation.  Perini can ask no more. With the possible exception of Habersham, whose good faith remains to be tried, it would be a sham to fasten liability on the defendant banks, which operate in a world of electronic impulses and encoded integers, on the basis of the eyeball to eyeball mercantile confrontations of halcyon days. Minute examination of checks for forgeries is an old banker's tale; two hundred years after Price v. Neal, bankers do not purport to be graphologists.  The long course chartered by Perini has come full circle.

16. Suggested time: 10 minutes. Value: 5 points.

Mary Baker sold Stan defective machinery for use in the latter’s business, taking in payment a promissory note for $10,000 made payable to the order of Mary Baker. Baker negotiated the note to Dave Perry who paid her $9,500 and took the note without knowledge of the underlying transaction. Perry signed the back of the note “Dave Perry” and gave it to his son, Charles, as a law school graduation gift. Charles, however, knew about Stan’s problems with the machinery. Charles sold the note to Doris for $9,600. Doris knew nothing about any problems with the instrument until she presented it, at maturity, to Stan for payment. Stan refused 

to pay because of the defective quality of the machinery. Discuss:

(A) whether Charles could enforce the note against Stan prior to selling it to Doris;

ANSWER: (shelter provision of 3_201)

(B) whether Doris could enforce it against Stan or anyone else.

ANSWER: Yes, no qualified indorsements and she is a holder in due course.

17. Suggested time: 18 minutes. Value: 10 points.

Jane Ayer gave a promissory note to Barry Porter in connection with her purchase of Porter’s public relations firm on May 16, 1997. The Ayer promissory note was a $75,000 note calling for payment of interest only (at 10 percent per annum) in quarterly installments beginning July 1, 1997, with a maturity date of May 31, 2002, on which the $75,000 would be due.

Ayer paid Porter the two interest installments due in 1997, but failed to pay the first installment due in 1998. On February 15, 1998, Porter assigned the right of payment under the sales contract, negotiated the note and delivered both the contract and note to First Finance, Inc. in exchange for $10,000 cash and a $30,000 non_interest bearing promissory note calling for three equal installments to be paid at bi_monthly intervals beginning September 1, 1998, and ending January 1, 1999. Before negotiating the note to First Finance, Porter wrote on the front of the note the notation “Missed Paying Third Installment.”

Ayer, after formal demand by First Finance, refused to make any further payments on the note, alleging that she had been deceived in the purchase of the firm when Porter made misrepresentations to her regarding its financial condition, specifically the dollar amount of gross annual revenues. First Finance, relying on an acceleration clause contained in the contract of sale and incorporated by reference into the promissory note, declared the entire $75,000, with interest, due and payable. Subsequently First Finance filed suit to enforce payment of the note. During the trial of this matter, Ayer sought to introduce testimony of an expert witness who was the president of a firm that served as a broker in the purchase and sale of businesses; the witness was to offer testimony to the effect that First Finance gave inadequate consideration for the purchase of the Ayer note.

Identify, discuss and resolve the issues presented in this case.

ANSWER: (can an expert witness testify?   Yes)

18. Suggested time: 15 minutes. Value: 8 points.

Parker sold video poker machines to West, receiving in return a non_interest bearing promissory note with a face value of $50,000. West is the maker on the note and Parker is the payee. The note is due two years from date but contains an acceleration clause allowing the holder to demand immediate payment if he deems himself insecure. Both Parker and West were aware at the time of the sale of the machines and the issuance of the note that West was neither licensed to operate video poker machines in the State, nor had any plans to seek a license.

One month after receiving the note, Parker transferred it to Town Bank at a 15 percent discount, indorsing the note to Town “without recourse.” One month after the transfer, West’s video poker business is closed because it is in violation of the law. The machines are seized and the State brings an action to have them forfeited under a statute applicable to illegal gaming enterprises. Believing payment of the note uncertain, Town Bank decided to accelerate payment of the note by demanding immediate and full payment from West. West fails to respond to the demand and 60 days later Town Bank files suit on the note against both West and Parker. Buried in the fine print of the body of the note is the statement “Protest is hereby waived.”

Identify, discuss and resolve the issues presented by this case.

ANSWER: 

19. Suggested time: 15 minutes. Value: 8 points.

Ray wished to borrow money from Last National Bank (LNB) for a business venture. LNB agreed to lend the money if Ray found two additional parties to back_up 

repayment of the loan. Betty and Ted agreed to do so. Ray then made a negotiable note payable to LNB; Betty indorsed the note and Ted indorsed below her signature. The note includes a provision for “costs and attorney’s fees.”

A.  Assume that Ray refuses to pay the note when it is due and LNB sues him and obtains a judgment. If Ted decides to pay the note, what recourse, if any, does he have against Ray or Betty? In particular, what course of action would give Ted the largest recovery? Give legally_based reasons in support of your answer.

ANSWER: 

B.  Assume that before indorsing the note, Betty wrote the words “Payment or collection guaranteed.” What was the effect, if any, of such words on her liability? Under what circumstances would LNB have been entitled to proceed against her without first suing Ray? Again, give reasons in support of your answer. (Possible same answer as 2000 question 7)

ANSWER: 

20. Suggested time: 10 minutes: Value: 5 points.

Baker draws a check payable to cash and uses it to pay for merchandise at ABC Store. Bob, an authorized employee of ABC, writes on the back of the check “Pay to John Webb and Mary Kent (signed) ABC Store” and delivers the check to John Webb. Webb cashes the check at City Grocery after signing his name and, without authority, Mary’s name.

Did the following people qualify as holders: Baker, Bob, ABC Store, John Webb, Mary Kent, and City Grocery? Could anyone after the last indorsement become a holder, and if so, how? Credit will only be given if you explain the legal basis of your answers.

ANSWER: 

21. Suggested time: 20 minutes. Value: 10 points.

Healco, Inc. (HI) supplied Parish Hospital (PH) with generic drugs. As partial payment, Parish issued its check in the amount of $20,000 payable to the order of Healco, Inc. The check was drawn on Fifth City Bank (FCB) and signed by PH’s administrator, John Roe. Because of the amount of the check, it was also signed by Jean Davis, PH’s Vice_President for Financial Affairs. Neither Roe nor Davis indicated their official positions on the check, although the hospital’s name and address were printed in the upper left_hand corner.

On November 5, 1997, Ray, HI’s President, endorsed the check and brought it to Lakeside Bank (LB) where HI had its corporate account. Ray also had a personal loan with LB on which he was several months in arrears. Ray explained to the teller that he wanted to split the $20,000 check in this fashion: $5,000 would be applied to the past_due amount on his personal loan; he would receive $5,000 in cash and the balance would be deposited into HI’s corporate account. The teller spoke with the branch manager who was aware of Ray’s delinquency in paying the personal loan. Since the manager had no doubts regarding PH’s solvency, he approved the request to split the transaction in accordance with Ray’s request.

On the afternoon of November 6, LB received notice by telephone that FCB had dishonored PH’s check based on a stop payment order from PH. PH ordered payment stopped because the HI drugs were adulterated. LB immediately froze the $10,000 balance in HI’s account; no other funds had been deposited or withdrawn since the November 5 transaction.

The LB teller who handled the transaction on November 5 had read an article on that morning, reporting a Food and Drug Administration investigation of HI because of the alleged manufacture of adulterated drugs. The branch manager who approved the split transaction was not aware of the investigation. In any event, LB, named PH, HI, Ray, Roe, and Davis in a suit based on the $20,000 returned check. HI and Ray have filed bankruptcy. LB pleads in the alternative that Roe and Davis are personally liable.

Discuss and resolve the issues concerning the liability of PH, Roe, and Davis on the check and any defenses they might reasonably assert.

ANSWER: 

22. Suggested time: 10 minutes. Value: 5 points.

Smith sold equal interests in an oil well to a group of thirty investors. 

Each investor executed a promissory note in the amount of $10,000. Each note consisted of a two page document setting out the terms of the investment, at the very end of which the investor signed. Smith then transferred the notes (with a total face amount of $300,000) to Lender for total consideration of $200,000. Smith endorsed a separate sheet of paper “Pay to Lender signed Smith” for each note and inserted the page with this indorsement between the two pages of the note. As it turned out, the purported oil well was non_existent. The investors claimed they were defrauded and refuse to pay the notes. Lender sues the investors on the notes.

Identify, discuss, and resolve the issues presented.

ANSWER: 

23. Suggested time: 10 minutes. Value: 5 points.

A sold movable property to B, misrepresenting the quality of the property in the course of the transaction. In payment B gave A a promissory note. A then transferred the note to C who took as a holder in due course. C sold the note to D who received possession of the note. C, however, had failed to endorse the note.  D knew of A’s misrepresentation at the time she (D) received possession.

What are D’s rights on the note relative to B and C? Explain your answer.

ANSWER: 

24. Suggested time: 20 minutes. Value: 10 points.

Bob was a sales trainee of F.E.Dutton, a stock broker. In April 1997, Bob opened an envelope addressed to “F. Dutton” and found a check in the amount of $50,000 payable to the order of “Fred Dutton.” Fred Dutton was a stock broker in another state, without any connection to F.E. Dutton, Bob’s employer. Bob took the check, stamped it “Pay to F.E. Dutton” and gave it to his wife, Jill. Jill wrote the account number for the joint account she and Bob maintained at Town Bank under the stamped endorsement. She then deposited the check without further indorsement into their Town Bank account. Town forwarded the check to State Bank, the bank on which it was drawn, where it was paid.

Heinz Grimm, the person who drew the check, reviewed his bank account statements monthly, but did not realize until July 1997 that the check had not been paid to his broker; he only became aware of this fact upon reviewing his quarterly brokerage statement. Grimm immediately demanded that State Bank re_credit his account. State demurred, indicating that it would do so only if some other party proved ultimately responsible.

Discuss and resolve the legal issues presented.  (Possible same as 2000 question 12A)

ANSWER: 

25. Suggested time: (total) 20 minutes. Value: 10 points.

A. A sold defective goods to B in exchange for a promissory note. A transferred the note to C by indorsing on the back “Pay to C, signed A (Without Recourse).” Assume C took the note as a holder in due course. B refused to pay the note when it came due. C then sued both B and A.

Briefly discuss the nature of each defendant’s liability as well as an defenses available to them.

ANSWER: 

B. XYZ Corp. issued a check in the amount of $1,000, payable to the order of Don Fitz and a second check in the amount of $2,000, payable to the order of Jane Wiley. Fitz went to City Bank, the bank on which the checks were drawn, and attempted to cash the $1,000 check. The teller requested that he show some identification and endorse the back of the check. Fitz refused and left, taking the check with him. Later the same day, Wiley deposited the $2,000 check into her account, also maintained at City Bank. On that day, XYZ had only $1,500 in its account. City bank held the check for three business days based on a promise by an XYZ officer that additional funds would be deposited to the corporate account. After the three days, City returned the unpaid check to Wiley, having stamped it “Insufficient Funds.”

Discuss the rights of Fitz and Wiley to enforce the checks against XYZ Corp. and any defenses the corporation might reasonably assert.

ANSWER: 

26. Suggested time: 20 minutes. Value: 10 points.

Jay wanted to borrow $25,000 from Ninth National Bank (NNB) for use in his business. In view of his poor credit history, NNB would only loan Jay the money if he convinced two other individuals to sign the note. As a favor to Jay, his father, Jim, agreed to sign the note. Ryan, an employee in Jay’s business, signed the note as a co_maker. Jay’s father signed on the back of the note, writing above his signature the words “will pay if maker cannot.” As part of the loan transaction, NNB required Jay to execute a security agreement giving the bank a security interest in equipment he owned and used in the business; the equipment was valued at $15,000.

When the note matured, Jim told an NNB loan officer that the business was failing and he (Jim) wanted to pay the full amount immediately; Jim thought he might be able to recover some money from a sale of the equipment. The loan officer declined Jim’s offer.

On the same day, Jay told the same loan officer that he would be able to pay the full amount in six months. The officer agreed to this proposal, but told Jay that he would need to sign a second note, in the amount of $26,000, to replace the first. The first note had an interest rate 5 percent higher than the second note. NNB would hold the first note as additional security, but would only enforce it if the second note was not paid. Jay agreed to these terms and signed the second note.

Jay failed to pay the second note when it was due. Jim learned that NNB failed to file the security agreement, with the result that another creditor seized the equipment and sold it shortly after he offered to pay.

Discuss the rights, liabilities and defenses of Jay, Jim, Ryan and NNB with respect to payment of the notes. In responding, consider that NNB seeks to recover attorney’s fees incurred both before and after the notes matured.

ANSWER: 

27. Suggested time: 16 minutes: Value: 8 points.

Susan Cole, a wealthy lawyer, sent her brother, Jasper, a $1,000 check as a birthday gift. Before Jasper received the check, Ralph Day stole it from Jasper’s mailbox. Ralph skillfully changed the amount of the check from $1,000 to $10,000 and then had it certified by the drawee bank, City Bank (CB). Ralph then forged Jasper’s name on the back of the check and used it to purchase an automobile from AA Autos. The manager of AA Autos wrote the company’s name below Day’s signature and deposited the check in the AA Autos account with Safe State Bank (SSB). The latter forwarded the check to CB, which paid it.

Discuss the rights, liabilities and defenses of the parties to the instrument, particularly whether City Bank could recover the amount paid on the check upon discovering what actually happened.

ANSWER: 

