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DEFINING NAVIGABLE WATERS:
Traditional Admiralty Concerns:
1]
Promotion of Commerce

2]
Promotion of Navigation

3]
Consistency of Rules

Navigability in Fact:
Functional Paradigm:  Is it useable for interstate or foreign commerce?

1]
Lakes that straddle states - yes.

Lakes land locked by single state -no [unless has major shipping node]

2]
Rivers  that connect states or other countries - yes

3]
All waters ÒsusceptibleÓ of being used for commerce.



Need not be commercial vessels.



Sometimes if too small, cts wonÕt hear it.



Key is if right now, in its current state, waters could be used for nav.

Hypothetical:
¥ Previously used, but not now - cts usually reject adm. juris.

¥ Previously not used, but could navigate now - cts usually yes

¥ Could be used in future if build dam/improvements - generally no.  

Determining Factors:
¥ Depth of water; overhead clearance; rapids, etc.



Courts generally do not look favorable to a lot of supposition.

Other Definitions of Navigable Waters: 

¥Rivers and Harbors Act - Army Corps has extensive powers.



statutory powers, more extensive than adm. jurisd.

¥CWA - Ònav. watersÓ = any waters of US

¥Federal Power Commissions act-

Some other statues do use adm. def. of nav. waters - lien act, wreck act, etc.

Why Important to have Adm. Courts:
ÒConstitutional Uniformity of Admiralty LawÓ

1]
Preemption, federal law, it conflicts with state law, supremacy clause will allow admiralty/feds cts/law to prevail.

2]
Exclusive Jurisdiction granted by statute - fed law only

3]
Federal/State Judges using conventional choice of law - the predominant interests point to admiralty law being used.  

Finneseth v. Carter  1983  p. 41:  ÒNavigability in FactÓ

f:
Boating accident on dual state lake created by dam.

h:
Could have interstate shipping traffic over reservoir 



forget prior or current uses of connecting rivers



forget no current commercial traffic - Òsusceptible of trafficÓ

Land & Lakes Tours v. Lewis  1984  p 50:  Regulation of Nav. Waters.

f:
Coast Guard regulation of ÒducksÓ, state locked lake.  DCt found lake non-nav.

h:
CA found that Coast Guard had powers under commerce clause (commercial activity w/ non-residents) but no admiralty jurisdiction [lake within 1 state].

Sierra  Pacific Power Co. v. FERC  1982  p. 55

River connecting lakes in 2 states not ÒnavigableÓ b/c although nav. in fact in segments, not completely navigable due to several sets of rapids.  

¥ Must be navigable now, not potentially in the future

JURISDICTION IN CONTRACT:
Maritime Contract Jurisdiction:
Old:  Distinction between general agents and husbanding agents -

1]
General Agents - no admiralty K - The booking of cargo is not a maritime activity, it is a business transaction.

2]
Husbanding Agents - yes, admiralty K - they handle maritime activities such as berthing, piloting etc. essential to operations of ship. 

3]
Bill of Lading - once cargo is loaded, it becomes a K of Affreightment and is a Maritime K

Exxon Corp v. Central Gulf Lines  1991  p. 79:  Exxon exclusive world wide supplier of  fuel for shipping co.

h:
Ct found sometimes Exxon supplied fuel, sometimes K to others for fuel (agent) - Courts will look on case by case basis to determine if any K violations were related to maritime activity or business activity.  

Note: p. 85

¥ K to supply crew for a vessel is non-maritime.

¥ K included supplying crew but also  paying, feeding, negotiating with crew about Òdaily life on boardÓ - dispute arising from crew not performing duties held to be maritime. (Operating the ship). 

¥ K to procure maritime insurance is non-maritime
North Pacific Steamship v. Hall Brothers  1919  p. 67:  Ship being built.

¥Pre-commissioning - while ship being built - non-maritime K.

¥Post-commissioning - after launched, and when brought in for repairs or maintenance - maritime K.

Notes:
¥Major Retrofit/Jumboization -  may be non-maritime K - too much like new construction.  [Look to construction-repair distinctions and argue your way]

¥SwanÕs Test:  At the most intrusive point of repairs, could the vessel be set out and navigated?  If yes - repair and adm. K;  If no - construction - non adm K.

Bills of Lading:

¥ Delivery of goods to be shipped up to vessel - non-maritime.

¥ Placing of goods on vessel and actual shipping (tackle to tackle) constitutes carriage of cargo and is within admiralty jurisdiction.  

General Rules for Maritime K/Admiralty Jurisdiction:
1]
Is it a business function, or related to the operation of the vessel?

2]
Is it a ship construction, or ship repair?

3]
Is the cargo being brought to the ship, or on board the ship?

Tort Jurisdiction - Admiralty Extensions Act - Maritime Nexus:
I.  Torts in Admiralty:  3 traditional tests

1]
Situs Test - location test/traditional - Were you/not on Ònavigable watersÓ when the tort occurred?



Covers most simple cases well (collisions, catastrophes, etc.)



Fringe issues arenÕt covered well - shallow bays where run aground, docks (no); dry docks (no).

2]
Impetus Test - ÒThe impetus to injury was connected to a ship that was afloat.Ó

3]
Impact Test - ÒWhere the impact of the tort occurs.Ó  See case where ship used as grain storage during frozen season in N.

Deluth Superior Excursions v. Makela  1980  p. 97: ÒBooze CruiseÓ case

Ct rejects traditional tests and uses a Òtraditional maritime activityÓ test.  



Tort [getting drunk and starting to drive] occurred on board in a traditional maritime activity so adm. j. applies although accident occurred off ship.  

Also cites Admiralty Extensions Act.  

II.  Admiralty Extensions Act:  sp. 49
Extends jurisdiction for admiralty suits.

Test:
1]  Was the vessel in navigable waters?

2]  Was there a cause in fact linkage between the instrumentality of the ship and the injury?

3]  Was there a proximate cause relationship?  

Gutierrez v. Waterman Steamship  1963  p. 102:  Longshoreman falls on spilled coffee beans.

Ct. - yes, adm. j. applies.  Applies an Admiralty transaction test - relationship was clear, proximate cause clear, the container (jute bag) was an instrumentality of the ship.  

III.  Maritime Nexus Test:  

Must be some relationship to existing maritime interests.

¥ Leaves door open for transoceanic flights, sea planes as fish spotters etc.)

¥ Also essential question of importance of Navigation/Commerce as traditional admiralty concerns.

The Admiralty Trilogy:
Executive Jet   1972  p. 107:  Plane crashed in waters on take off (hit gulls).

h:
1] Purely mechanical application of traditional situs test is not sensible.

2]  Wrong must bear Òa significant relationship to traditional maritime activity.Ó  Maritime Nexus Test.

Foremost Ins. v. Richardson  1982  p. 107:  Collision bet. 2 pleasure boats.

(Ct. conceded the pleasure boats themselves had little to do with trad. mar. act.)

Admiralty Jurisdiction applies if:

1]  There is a threat to maritime commerce (here had violation of rules of navigation and thereat to maritime commerce).

Sisson v. Ruby  1990  p. 107:  Fire in marina

Admiralty Jurisdiction applies if:

1]  Tort is of a sort Òlikely to disrupt (maritime) commercial activityÓ

2]  There is a substantial relationship with traditional maritime activity.

Grubart v. Great Lakes Dredge & Dock  1995  p. 104  Chicago floods caused by pilings.

Grubart Test:  Must satisfy conditions of location and connection with mar. activity.


1]  Locations Test

a]  Whether the tort occurred on navigable waters or
b]  The injury suffered on land was caused by a vessel on nav. waters.

2] Connections Test

a]  Assess the general features of type of incident involved to determine whether the incident has Òa potentially disruptive impact on maritime commerceÓ

b]  Whether the general character of activity shows Òsubstantial relationship to traditional maritime activityÓ .

Points:
 1]  Generalist Level of Analysis:  Focus not on specific facts at hand, but whether the Ògeneral featuresÓ are likely to disrupt commercial activity - ex: here damage by a vessel in nav. waters to an underwater structure.  

2]  Proximate Cause:  must be proximate cause, but not need contemporaneous.  

OUTER CONTINENTAL SHELF LANDS ACT:  OCSLA
29 USC ¤ 1333   handout back of instructorÕs materials

¤ a1:  Jurisdiction:  

¥ Subsoil and seabed of Outer Continental Shelf;  All artificial islands, installations and devices permanently or temporarily attached to seabed.

¥ Purposes of developing or producing resources therefrom or transporting such resources.

¥ Exclusive Federal Jurisdiction.

¤ a2:  Applicable Laws:

¥ Civil and criminal laws of adjacent states (now or to be adopted in the future) will be applied as Federal Law so long as not inconsistent with Fed. Law (has been problem area).



State boundaries to be extended seaward to determine law to apply.

¤ b:  LHWCA:  to apply with respect to disability or death  of worker as result of operations conducted on outer continental shelf.



Employees engaged in off-shore development of natural resources are not thought to be engaged in maritime employment.

Rodrigue v. Aetna  1969  p. 130:  

h:
State law of personal injury and wrongful death apply, not general maritime law or DOHSA for workers on outer continental shelf.  

??What of movable structures resting on seabed?? - Òtemp. attachedÓ language

?? What of floating structures engaged in resource extraction??

SAVINGS TO SUITORS CLAUSE:
Judiciary Act of 1789 ¤ 9:  sp. 189

¥ District courts have exclusive jurisdiction for crimes on high seas, original cognizance of all civil causes of admiralty and maritime jurisdiction.

¥ÒSaving to suitors, in all cases, the right of a common law remedy, where the common law is competent to give itÓ

Application of ÒSavings to SuitorsÓ Clause:  

¥Must be a common law claim, not a statutory claim.

¥ If there is a choice between CL or Statutory claim - allows for choice by Pl.  

Why want to apply ÒSavings to SuitorsÓ Clause:
¥ State trial can have jury, Admiralty no.

¥ DonÕt have admiralty limitation on remedies of value of vessel.  

The Hine v. Trevor  1867  p. 144:  Steamboat collision on Miss. River.

h:
CanÕt use savings to suitors clause b/c source of law was statutory, not CL.  Proper forum is fed. cts.

Hendry Co. v. Moore 1943  p. 147:  Purse net used for illegal fishing was seized.

¥ D. said adm. jurisdiction applied, should go to fed. ct.

h:
Forfeiture to state of goods used in committing crimes is a traditional common law remedy (forfeiture to crown) and is not based on admiralty in rem actions.  Savings to suitors applies.

[this type of remedy can be used by states for seizing drug ships etc. - seizure and removal of the instrumentality of the crime]  

Sellick v. Sun Harbor Marina 1967  p. 159:  Lien for unpaid storage fees.

This was a possessory lien action against owner not the vessel and was thus a state action under state common law.  Later quiet title action was incidental to main focus of case.  

General:
¥ Deference is given to state liens as a state action.



If focus is on personam action v. owner and not result of vessel.

¥ If lien itself is a maritime lien - must be admiralty courts

Mechanisms for foreclosing liens:
States:  does not extinguish/execute a maritime liens.



Sheriff attaches



Sheriff holds sheriffÕs sale

Federal:  does extinguish/execute a maritime lien.



Marshall attaches



notice



MarshallÕs sale - buyer takes free and clear of maritime liens. 

Statutory Jurisdiction:
Death on the High Seas Act:  sp 53

¥ Suits for damages in Admiralty

¥ Can include plane crashes

¥ Long time thought that Admiralty court was exclusive court - S Ct. has ruled otherwise and State cts can apply DOHSA.

¥ State Wrongful Death Acts are no longer state CL remedies



All 50 states have statutory Acts - no longer CL

Limitation of Liability Act:  46 USC ¤ 183+,  sp. 41.

¥ Exclusive Fed. Ct. jurisdiction (but contains savings to suitors clause)

Courts will sort out:



Garden variety torts - states can apply state law.



Federal right to limit liability, size of fund etc which must be adhered to by state courts.



Fed Cts have right to stay on any matter it feels state cts will impinge upon.  

1]  Fed cts exclusive j. over proceedings to determine:



right to limit liability under act.

2]  State courts have concurrent jurisdiction of proceedings to 



determine liability on underlying claims



and to apportion fund

¥ so long as the right to a litigation of the limitation issue in the federal court is not denied.  

Suits Against the United States   

ÒSuits In Admiralty ActÓ - 46 USC ¤¤ 741-752,  sp. 49 and

ÒPublic Vessels ActÓ - 46 USC ¤¤ 781-790 sp.54

Both allow for Government to be sued but only in Federal Courts

Ship Mortgage Act of 1920   46 USC ¤¤ 31322-31330  sp. 71

Confers exclusive jurisdiction for ship mortgages in Fed Cts.



Fed govÕt interest in deep water vessels.

Wright Charter v. High Hopes  1991  im. 8:  Person injured while working on boat 75Õ in shore on dry land.  Owner tried to claim limitation of liability.

h:
Limitation of Liability Act does not itself confer admiralty jurisdiction, itÕs purely procedural.  Must first prove adm. j. and then can apply limitation of lia. act.  Here no admiralty jurisdiction, owner canÕt limit liability.

THIRD PARTY PRACTICE:
Removal Jurisdiction:
Alleman v. Bunge  1984  p. 174:  Worker injured when fell into open hatch.

h:
Since worker chose not to bring claim in fed cts under admiralty and instead chose to go to state court, he could not appeal to fed cts under ¤ 1333.

h:
Consequences flow from a decision to pursue suit in either fed. or state cts.

Romero   p. 176 and other cases - Civil action brought into state court under ÒsavingsÓ clause may not be removed under ¤ 1441(b) on the grounds that it is within admiralty j.

Held:  Statutory bar to removal is waived by litigantÕs failure to object to removal in district court.

Third Party Practice:
Galt v. Hapag-Lloyd A.G.  1995 p. 165:  Shipment of canned hams to Safeway.

f:
Multiple parties, some maritime shipping, some land shipping.  Ins. co settled out of court with ocean shipper, wanted to sue Safeway in Adm. court.

h:
Cargo handling of shipper and that of Safeway are 2 different claims.  Adm. jurisdiction does not extend to Safeway - custody was ÒbrokenÓ  

Federal Rules:  sp. 204+
Rule 9(h):  Admiralty and Maritime Claims  

Rule 14:  Third Party Practice - sp. 209


a]  When D may bring in third party

b]  When Pl. may bring in third party

c]  Admiralty and Maritime Claims



D may as third party plaintiff bring in a third party defendant who may be wholly or partially liable to D or Pl.



In such case the third party Pl (orig. D) may demand judgment v. third party D in favor of the Pl. in which third party D will make claim to both Pl and third party Pl.  



See diagram notes 8b

Joinder of Parties:
Loeber v. Bay Tankers  1991  p. 168:  Tried to sue US, improper procedures kicked it out of court, then tried to sue port ? is should it be in admiralty courts?

h:
Admiralty Jurisdiction extends to an entire case including non-admiralty claims against a second defendant.

h:
The pressing need to subject all claims in admiralty to efficient and uniform procedures allows for non admiralty aspects of a case to be heard too.

Inquiry: 

1]  Do federal and state claims derive from a common nucleus of operative facts?  AND
2]  The posture in which the nonfederal claim is asserted and the specific statute that confers jurisdiction over the federal claim must be examined.

Issue:  If a state claim is pendant to a federal claim of Adm. J = no jury.

¥ Cts have not seem bothered by this lack of jury trial.  

ADMIRALTY REMEDIES:
Equitable Remedies in Admiralty:
1]  Traditional theory  says there are no equitable remedies in admiralty - wrong.

2]  Admiralty is rich in equitable remedies in practice:



Interlocutory appeals; injunctions; comparative negligence; marshalling of assets.

3]  Admiralty does not have:



Rescission, restitution, constructive trusts, etc. remedies.

Swift v. Compania  1950  p.192  Pl asked for injunction of transfer to permit attachment.

h:
Find no restriction upon admiralty as to bar the grant of any equitable relief when that relief is subsidiary to issues wholly within admiralty jurisdiction.

ADMIRALTY IN THE FEDERAL COURTS:
Federal Courts:  Has 2 halves -

¥Law -  can get here one of two ways - can have jury



Federal Question = fed. statute



Diversity Jurisdiction - with diverse parties + $ amount.

¥Admiralty -  get here from independent grounds (statute or GML).



no juries in admiralty.

State Courts:
¥ Can get here from Admiralty through Òsavings to suitorsÓ clause



If want to be in fed. court, hearing state common law from a traditionally Admiralty jurisdiction case (savings to suitors) - must meet diversity jurisdiction criteria [Duhon v. Koch Exploration Co.] - but will be on law side with jury.

Strawbridge   Rule:  If go for diversity jurisdiction - must have complete diversity.



Each and every party must be from different states.

Romero   - General Maritime Law does not constitute Federal Question Jurisdiction.



Can be heard in fed cts. only if meet diversity requirements; can be heard in state ct applying GML.

Powell v. Offshore Navigation 1981  p. 227:  

H:
Presence of non-diverse defendants, in fed. ct solely on basis of Jones Act will destroy diversity jurisdiction of a case with other defendants in fed court solely b/c of diversity j.

Fitzgerald   p. 242:

Pl. who asserts a Jones Act claim at law, demanding a trial by jury, has the right to have the maritime claims for unseaworthiness and maintenance and cure determined by the jury as sole fact-finder.  

Note: 
In most savings to suitors cases that wind up in state courts, they choose to apply maritime law over related - similar state law.  

Duhon v. Koch Exploration  1986  p. 236:  

H:
It is the Pl. who determines procedural consequences under FRCP by choosing to frame pleadings (under either law/admiralty side of Fed. J.).  Addresses issues of pendency and jury trials.  ??Not on exam??

SUITS AGAINST THE UNITED STATES: 

Suits in Admiralty Act  46 USC ¤ 741+  sp. 49.

¤ 741:  No US govÕt vessel shall be subject to seizure.

¤ 742:  Libel in Personam  (the guts of SAA)

¥ If the vessel or person (govÕt employee) could be heard in Admiralty, then Pl. can bring action v. US govÕt in personam (canÕt seize vessel and take in rem action)

¥ Includes actions taken by private person (govÕt employee) or property - ex: if coast guard map is in error, this Act applies.

¥ Exclusive jurisdiction is in US Dist. Ct.

¤ 743:  Procedure in case of libel in personam:

¥ If Pl. could have proceeded with an in rem action except for fact of US govÕt defendant, Pl can select to proceed as if it were in rem this preserving priorities in liens etc.  

¤ 744:  Leased vessels:

¤ 745:  Limitations:

¥ Statute of Limitations - within 2 years after cause of action arises.



no real tolling provisions.

¤ 746:  Exemptions and limitations of liability:

¥ US is entitled to all limitations of liability as civilians under Adm.  

¤ 747:  Seizures in foreign jurisdictions:  

¥ Consul will get involved

¥ Does not waive any rights of us to claim sovereign immunity or rights under laws of other countries.  

The Public Vessels Act:  46 USC ¤ 781+  sp. 54

Usage:


Traditionally used v. military and coast guard vessels



Now broadened to chartered vessels by military as well, govÕt survey ships, CIA spy ships

Narrower than SAA

¤ 781:  Libel in admiralty against or impleader of US
¥ Actions can only be in personam

¥ For damage caused by public vessel of US, or compensation for towage and salvage services rendered to public vessel.

¤ 782:  Venue:

¥ Fed. Dist Ct.  in district where vessel/cargo is found.

¥ 2 year statute of limitations

¤ 783:  Cross libel, set off or counterclaim
¥ Counterclaims also in personam.

¤ 784:  Subpoenas to officers/crew members:

¥ Captains and watch officers cannot be subpoenaed.

¤ 785:  Suits by nationals of foreign govts:

¥ Reciprocity provision - suit can be brought by foreign nationals only if clear to court that a similar action could be taken in nationalÕs state v. their govÕt.

¤ 788:  No liens may be created v. public vessels  

¤ 789:  Exemptions and limitations of lia.
¥ Government has right to limit liability.

Differences between SAA and PVA:
SAA is broader

¥ Ships and Cargo

¥ Includes Ònon-descriptÓ vessels; chartered vessels.  [PVA doesnÕt]

¥ Includes individuals, property etc. with any government affiliation.

PVA includes only military related vessels

Relationship between SAA and PVA:
SAA encompasses all of PVA



but does not render it superfluous

see diagram notes p. 12

US v. Continental Tuna  1976  p. 312:  US warship rammed Phillip. fishing vessel.

H:
SAA and PVA exist completely and independently.  However, one cannot be used in a manner that clearly contradicts the provisions of the other.

Here - reciprocity provisions of both must be read consistently with each other.

IN REM JURISDICTION AND DUE PROCESS:  SUPP. RULES B,C & E:
Rule B:  Special Attachment and Garnishment Rules sp.  212 [true in rem are C]

1]  Quasi in rem attachment of sister ships:

¥ Must make Fed. Ct. showing that really tried to search and find party ship and this act is a last resort.

¥ Affidavit will be reviewed by ct. prior to issuing writ of attachment

¥ Supplemental proceedings enforcing the court order can be carried out by the clerk.

¥Exigent circumstances - occasionally on very tight time line, may insist that clerk issue an order immediately.  If so, have a post issue review of request - better be able to justify your urgent request to the clerk.

2]  Notice to Defendant:

¥ Requires diligent efforts to notify D prior to attachment.

3]  Answer:

¥ Pl can fire off interrogatories

¥ Repeated here b/c formerly things were lax in Adm. re: attachment interrogatories necessary b/c have improper attachment.

¥ Here is to protect the owner.  

Rule C:  Actions in rem  sp 216

1]  When can enforce a maritime lien - must have Res.

3]  How Process Works

¥ due process for arrest of vessel

¥ can arrest intangibles

4]  Notice

¥ Release of property in accord with Rule E(5)

¥ Must be Public

5]  Ancillary Process

¥ If property has been transferred, removed or sold, court may order person having possession (third party) to appear.

6]  Claim and Answer

¥ In admiralty ÒclaimantÓ is the person who claims ownership of vessel

¥ Must be within 10 days of arrest

¥ Usually the owner (the person you want).  However - often mortgager.

Rule E:  General Provisions - Actions In Rem and Quasi-In Rem  sp. 222

1]  Service only within District

¥ get warrant for arrest of vessel to be served by marshall to master of ship

3]  Process - held in abeyance - in practice

¥ with deep water vessels, in practice, an order for in rem attachment is often held in abeyance b/c really dealing with insurance companies who will put up stipulation for Òthe shipÓ

¥ Done through contacting shipÕs attorney.

¥ ?? What happens if contact attorney who agrees on stipulation, then ship sails and stipulation not paid.  Can attny say ship was never attached??

4]  Custody - Marshall must hire keeper to berth and protect ship and property

¥ Entails costs.  MarshallÕs office will usually request $ in advance to cover expected costs, and will call for update of funds if prolonged.

5a]  Release of Property - Special Bond

¥ Special bonds apply to this particular claim, this vessel, this time

¥ Judge can set costs - what expected award will be if Pl. wins

¥ If parties canÕt agree to costs, ct will set costs.

b]  General Bonds - for liner services to cover possible attachments

¥ Liner services used to put up big general bonds to cover all vessels of line.

¥ Rare today.

c]  Release by Stipulation:

¥ What is usually done now as opposed to bonds.

¥ D agrees to appear in court in personam  to get stipulation and release vessel.

6]  What if security is insufficient?

¥ Go back to ct and must show good cause for needed enhanced security.



Only for insufficiency of security.  Not for insufficiency of claim.

7]  Security on Counter Claim

¥ Requires posting of bond by Pl.

9]  Interlocutory Sales - if property attached is perishable or liable for deterioration.

¥ marshall holds sale and proceeds becomes the res.

Service of Process
Ontario Paper Co. v. Salenrederierna  1978  p. 281  Problem of who to serve.

h:
Ct will look at ÒagentsÓ on a case by case basis.  Here a ship broker was not authorized (either explicitly or implicitly by position) to accept service of process.  

Notes:  Service to Husbanding Agents:

1]  Majority - subagents or husbanding agents are not authorized to accept service.

2]  Exceptions - if service is to a husbanding agent, latterÕs activity must be on a substantial and continuous basis, not just on a ship to ship basis.  

Security; Release
Stevedoring Services of America v. Ancora Transport  1995  p. 264

I:
If are proceeding in rem or quasi-in rem, what happens if ct no longer has possession of the res?

h:
While a court must have jurisdiction over a res to initiate an in rem/quasi in rem action, it does not need to maintain continuous control of the res to maintain jurisdiction of the action.  Holds for bond or stipulation exchanged for the vessel.

International Seafoods   p. 269 - Posting of a bond is not consent to in personam jurisdiction, only the substitution of one res for another.

Stipulations:  as part of stipulation, in personam j. is often part of agreement.

Rio Grande   p. 269 - removal of res does not drop jurisdiction.

Sweet Pea   - Maritime lien was placed on vessel, exchanged for stipulation (not paid), Ct held the release of vessel in first case transferred the maritime lien into a lien on the security.  

Taylor  - A marshallÕs sale executing a maritime lien extinguishes all other liens.  Must get any lien claims in prior to marshallÕs auction.  

Forum Non-Conveniens:
DeOliveira v. Delta Marine Drilling  1983  p. 298:

Pl., crews, support ships etc all Brazilian; loc! off shore of Brazil.  US owned drilling ship.

I:
can they bring action in US v. owner of drill ship? D want FNC

5th Cir Rule - if US law will govern, will not grant Forum Non-Conveniens



If US lw will not govern, will go thru Gilbert factors for determining which forum is proper.

H:
Declares FNC with Conditions to be met, if not, will hear case.

Lauritzen Criteria for Choice of Law:
1]  Locus of Action

2]  Nationality of Pl.

3]  Nationality of D.

4]  Where were the articles signed?  Articles - on intÕl voyages must sign a master K called Articles of Seamanship.  On own waters - no articles.

5]  Base of operations.

6]  ShipÕs flag.

7]  Accessibility to foreign flag remedies.

8]  Contacts w/the Forum.

Gilbert Foreign Non-Conveniens Factors
1]  Access to evidence and witnesses.

2]  Availability of compulsory process.

3]  Cost of attendance of unwilling witnesses.

4]  Possibility of a view of the vessel.

5]  Convenience of the parties (private party litigants)

6]  Familiarity w/the law.

7]  Governing law.

8]  ForumÕs Docket.

9]  Importance of uniform application of law.

Common Conditions on Granting Forum Non-Conveniens
1]  If the Pl. timely files then ...

2]  D will not raise Statute of Limitations issues

3]  D will accept service of process in the forum

4]  Availability of a forum

5]  D agrees to allow/provide access (subpoena power) to records and people

6]  D agree to satisfy any final judgment rendered by that ct.  

Abraham v. Universal Glow 1982  p. 303:  Foreign flag ship with foreign seaman trying to  piggy back injury claim to a wage statute claim.

Ct:  Remanded on Ògood faithÓ basis for Ct to determine if wage claim is in good faith.  If so, both can be heard in US cts, if not, dismiss and grant FNC.

American Dredging v. Miller 1994   p. 306

h:
Not disruptive of federal maritime law if a State Court uses its own Forum Non-Conveniens even though case is being heard as a result of savings to suitors clause.

Preemption by Federal Law
Yamaha Motor Corp v. Calhoun  1996  p. 1099:  Girl died on jet ski.

Pl - wanted to sue under state tort law

D - wanted admiralty court.  

H:  In maritime wrongful death cases where fed statutory law does not specify the appropriate relief, and decedent was not a seaman, longshore worker etc., State remedy can be applied if meets test (not necessarily displaced by federal maritime wrongful death action recognized in Moragne).

Test:  Can use state statute so long as it:

1]  does not work material prejudice to the characteristic features of general maritime law or
2]  does not interfere with the proper harmony and uniformity of that law in international and interstate relations.  

Harrisburg   np. 16 - held onto CL notion of no wrongful death in admiralty.

Moragne   np. 16 - overruled Harrisburg
¥ Yes, General Maritime Law can have an action for wrongful death of seaman or longshoreman.

Tungus   np. 16 - Theory of recovery.

¥ Right to recover is based on seaworthiness.

Doctrine:  Maritime but Local.

¥ Maritime doctrine that when matters are entirely local, can go to state/local laws.  

MARITIME LIENS:
MARITIME LIENS:

¥ Lien - connected to in rem proceedings

¥ An inchoate right - like a UCC action that requires filing.



filing will change right to an enforceable action.



Perfection occurs at arresting, seizing of the res.



Also becomes the basis for ct jurisdiction.  

¥ Release of Vessel after arrest:



Only upon bond or stipulation

¥ No statute of limitations on liens - equitable doctrine



Admiralty tradition of latches (you wait, you can lose)



Latches - based on unreasonable delay plus prejudice.

¥ Maritime Industry effects of latches



Equitable doctrine - did you have an opportunity to act earlier?

ex:  Common short term ship - w/in 3 trips, or lose opportunity

ex:  Charter vessel - may take 2-3 years to get ship back.



What if  a vessel is sold?  Mid-voyage?  May not have had opportunity to place lien.  

¥ Equity to protect bona fide purchasers? 



The truly innocent, unawares purchaser is not in a position to know of liens, may get burned.  

¥ Maritime liens are Secret Liens.



Old - previously only preferred ship mortgages were Òregistered liensÓ and the holder had to identify other liens.



Present - Now non-mortgages can register their liens too. 

¥ Maritime Liens are Indelible Liens - are not perpetual forever.



If marshall sells vessel - it erases all maritime liens.  

¥ Bona fide purchasers may have problem buying a ship with hidden liens.  

¥ Lienors who do not want to lose liens



Elaborate mechanisms for publication and notification of liens.



Claimant must Id to a court a list of all lienors - an invitation to intervene in a timely manner.  If do participate, priorities get sorted out and might get satisfaction.



If a vessel is seized, you must put your 2 bits in or else your maritime lien (through the security of the vessel) may be lost.  Will still have an action in personam if need be.  

USC on LIENS:
¥ Persons presumed to have authority to procure necessities - sp. 78

¥ Establishing maritime liens - sp. 78

¥ Recording and discharging liens on preferred mortgage vessels.  sp. 79

How to lose liens:
1]
Possessory liens - losing possession w/o taking possession of alternate security (bond or stipulation).

¥Claims for freight and general average - all are possessory liens.

2]
Liens v. Vessel - perfected through seizing the vessel

¥ must get bond or stipulation before releasing ship.

¥ What if get stipulation before vessel is arrested?  Does ct have jurisdiction?



Swan thinks no unless the stipulation declares in personam jurisdiction and is agreed to by party paying stipulation.  

Cargo Claims:  subrogated underwriters of cargo

2 types of claims:



1]  Negligence -  derive off carriage of goods by sea act.  Negligent bailee for hire, failure to watch over, care, ventilate, etc.



2]  K of Affreightment - Bill of Lading (blading/BOL) - is a contract claim, a core maritime K claim.  

(Tort liens have higher Òpriority)

Shut Out Cargo:  When do have a booking K - ship you plan to put cargo on is full so that part or whole of cargo is not loaded onto ship.

¥ Part not loaded is Òshut out cargoÓ

¥ Shipper can say has suffered injury - an in personam claim.



Not covered by BOL



BOL/Blading is not issued until cargo is loaded on board.

¥ Part Loaded is covered under maritime blading

¥ Not loaded is covered under K as shut out cargo.

Necessaries:  most common category for liens to arise from

¥ Liens to cover supplies/vendors of ships - consumables, durables and services [items that are necessary to operation of vessel, not luxuries.]

¥ Should have a lien on vessel proving that the transaction was based on Òthe credit of the vesselÓ.

¥ Vendor relying on the credit of the vessel is a personification of the ship.

¥ Majority of cases are straightforward.

Derivative Liens
¥ When lender essentially loans shipowner $ to improve vessel

¥ Earmarked $ (must buy a crane for #2 hold) by loaner - then can place lien.



$ must be specifically stated that it is for ship improvement

¥ ex:  the Crustacia - convert oil tanker into salt water tanks for lobsters (p.485)

Necessaries:  Who can be an ÒAgentÓ to acquire necessaries and create a lien.

¥ Owner or master of the vessel.  Often Husbanding agent.  

¥Old - supplier had to prove (diligently looked at by cts) that he relied on the credit of the vessel and not rely on the personal credit of the owner.

¥New - Burden of proof is not on supplier



Assumption is that agent has authority to purchase necessaries.  (actual knowledge that this is not the case will rebut this assumption).  

¥ Some cases if took other security for necessaries is evidence of not relying on the credit of the vessel.



Language to clear of this problem - ÒThis is in addition to and not in lieu of my maritime lien.Ó  If take security $ in addition to relying on credit of the vessel.  

Cavcar v. Suzdal  1983  p. 392:  Iranian truck non-delivery case

f:
Odd party issued BOL (bank) - some confusion/delay at delivery site, ship left with cargo still on board.



Pre-clearance:  pay duty in advance so can roll cargo immediately into the hands of the importer when arrive on site.

f:
Buyer presented neither pre-cargo nor negotiable bill of lading so ship was ordered to return to US.

I:
When a vessel is arrested - can there be in rem jurisdiction when there is no party liable in personam?

H:
Yes - when cargo is involved and the ship sails without delivering it, the ship is liable even though the legally culpable party is not joined in the action.  

R:
Process v. ship itself is the best and surest pledge for compensation and indemnity to the injured party.

Osaka v. Pacific Export Lumber  1923  p. 417:  

H:
Shut out cargo does not grant maritime lien - No B-lading/no maritime K.

Lien Rights:  Owners asserting v. Charterers
¥ Possessory rights over cargo if charterer owns the cargo



rare, but does happen, esp if big charterers for own goods (ex:Bechtel)

¥ Charterer



1]  Commodity exporter - already sold cargo, they donÕt own it.



2]  Chartering vessel to operated as a commercial vessel - ie: pseudo ship owner and will get freight.  

¥ Situation of Common Carrier - what if behind on payments?



Ship owner canÕt grab cargo



can have lien on freight (what shippers pay to carriers to haul  cargo).

¥ How to assert right to freight?



Owner sends notice to all shippers saying you send freight directly to me, IÕll subtract charter hire and send rest to charterer.



What if owner of cargo pays charter and honestly did not know - for equity.   --  Can assert right to charterÕs proceeds.

¥ p. 429 - ÒShipownerÕs lien for charter hireÓ

¥ Will always have an in personam action but question becomes how to get hands on intangibles



1]  Either freight ($)



2]  Proceeds of voyage.  

Menhaden   p. 432 - 

h:
With necessaries must prove that what was done was 1] necessary and 2] directed specifically at and to the benefit of one vessel.

here - not

Lien Notes:
Containers:  Cases have gone both ways -

¥ Containers are mobile and are not a ÒnecessaryÓ fixed part of a ship.

¥ Other case - Containers are sufficiently necessary to fix a maritime lien if sold/rented to a Òparticular shipÓ

PROHIBITION OF LIEN CLAUSES:
Prohibitive Lien Clause:  



A]  by owners who chartered out vessels to others (may not have day to day operational control of vessel)



B]  Mortgagee  [notes p. 18 - words I canÕt figure out]

¥ 1]  South Coast - had language that did not provide sufficient notice



Must have explicit language - ÒCharter is Prohibited from incurring Liens!Ó

¥ 2]  Damenborg v. Signal Oil:  used adequate prohibition clause

¥ Must have the clause on board ship - often athwart ships bulkhead and posted ÒpubliclyÓ and ÒÓprominently displayedÓ.



IE:  Make the Prohibition Clause POSTED AND CLEARLY VISIBLE.

Cargo, Salvage and other Fortuitous Events:
¥ Meaningless to try and prohibit these.



Why?  Equities of Parties;  Want ships and sailors to be protected.

¥ CanÕt prohibit these - cargo, salvage

¥ Advice to Ship Owner -Insure for these situations



Have an unlimited entry in a P&I club.



Require proof of insurance from charterer.  

Ferromet Resources v. Chemoil Corp  1993  p. 453

Case where bunker tug stayed moored to vessel until payment.

f:
Had prohibition of lien clause for charterer.  Bunker had statement that vessel must pay (not owner). confusion as to who told what when.

h:
Remanded to determine if/when bunker vessel knew of prohib of lien cl.

Note:  When ships often appear on a regular schedule - necessaries are often granted very casually - phone calls only.  Eventually becomes custom and practice without need for K or formal invoice.  

Cardinal Shipping v. Seisho Maru  1984  p. 456:  Multiple sub charters, loading stopped.

¥ Time charter and sub-time charter both had prohibition of lien clauses

¥ 3rd. party subchartered for 1 trip.

I:
Is the prohibition of lien clause effective?

H:
1]  General rule that owner assents to liens acquired by the Òspecial ownerÓ (charterer) unless there exists a clause prohibiting contract liens.

2]  Pl. had burden of proof showing that a reasonable inquiry would not have brought the anti-lien clause to surface.

Kane v. Leda p. 462:  Despite the fact that a lien has been precluded by want of authority of a charterer to bind the vessel, the owner may be liable in personam or on a theory of unjust enrichment.  (key - Owner not just charterer)..

PREFERRED SHIP MORTGAGES:
Preferred Ship Mortgages:
¥ Statutory Creature.  Sp. 71+



46 USC ¤¤ 31322 - 31326.

¥ Criteria:



1]  Requires registration



2]  Done only on ships already built (analogy to home construction loan transferred into a mortgage).



3]  Must be a US registry ship (with some amendments)

   [now foreign mortgagee can get - choice of law/foreign law issue]

see notes p. 20b.

Preferred Ship Mortgages:
¤ 31302 (5):  p. 67 ÒPreferred Maritime LienÓ means a maritime lien on a vessel -

A] arising before a preferred mortgage was filed under section 31321 of this title;

B]  for damages arising out of maritime tort;

C]  for wages of a stevedore when employed directly by a person listed in ¤ 31321 of this title (master, owner or agent of vessel)

D]  for wages of the crew of the vessel

E]  for general average or

F] for salvage including contract salvage

¤ 31302(6):  p. 67 ÒPreferred MortgageÓ 

A] Means a mortgage that is a preferred mortgage under ¤ 31322

B]  also means in ¤¤ 31325 and 6 ...

¤ 31322  p. 71

¥ Must be done on whole vessel not part

¥ documented vessel in the US

¥ Specifies who can be mortgagee

¥ Issue:  National Security - who owns/finances US flagged vessels.

¥  ex: Alaskan crab boats - to be financed by Br. firm, reserves trust in US for foreign investor and foreign investor can never take custody of ships.  Southampton Trust
¥ c)  Fleet mortgages - more than 1 vessel



can pay off proportionally

¥ d)  New section - allows state law lien holders (w/record system)

¥ Same priority as person who perfects under the Ship Mortgage Act

¥ Solves dilemma of Sun City  

¤ 31323  p. 73

¥ Mortgagor must disclose in writing the existence of any obligations on the vessel to be mortgaged

¥certificate free and clear - to extent of any obligation I had, the $ from this loan is used to pay off these obligations and now the vessel is free and clear.



Mortgage is recorded down to the minute.

¤ 31325  p. 74

¥ How to enforce liens on Preferred Ship Mortgages

¥ In rem action.  Can bring in personam action for outstanding indebtedness in personam v. obligator.

¥ c)  Original jurisdiction in US Dist. Cts.



If a documented US vessel - exclusive jurisdiction.

¥ d)  Actual notice - master, any other registered lienors

¥ d3)  Failure to notice - makes person who failed to give proper notice is liable in personam for failure

¥ e)  re: ships with cargo booked - allows for ct to appoint a receiver to operate vessel while case is pending.

¤31326  p. 75  How to foreclose - applies to any maritime lien, not just preferred ship mortgage.

a]  Sold free and clear and any claim on vessel is terminated

b]  Proceeds of Sale

¥ Priorities

¥ Preferred Ship Mortgage Lien not have priority over Ct Expenses or Preferred Maritime Liens.

¥ 2]  Mortgages on foreign vessels can come to our cts to get relief [if we have j.]



all US suppliers take precedence before mortgages on foreign vessels



Congress will allow enforcement of preferred mortgage on for vessel, but not have priority over vendors



US vessel mortgager has priority over ???ship???

PRIORITY OF LIENS :

Lien Priorities:
Structure:
Vertical Tiers:   liens stacked on top of each other, highest to lowest

Horizontal Tiers:

Land Law:  First in time comes first.  

Equitable notion - youÕve been waiting longest, you get first dibbs

Admiralty:  OPPOSITE - Last in time is first in law.  (most recent first)

Equitable Notion - if youÕve slept on your rights, you donÕt deserve to get your money.  Also at issue is the mobility of the asset and it is crucial for suppliers of necessaries to know they will be paid.  Incentive to protect yourself quickly.

How to use approach:
1]  Go down vertical line till you run out of money

2] Use last in time rule - Blocking Rule.  Break down the last ÒblockÓ of time:

a] Great Lakes:  block by navigational season - Sp. to Fall.

b]  Puget Sound: Use a 90 day rule.  Most recent 90 days first ...

c]  Coastwise commerce:  1 year block

d]  International Carriers:  voyage rule, latest 1 way first.  Esp. with liners.

3]  Within a block - like bankruptcy



Pay Pro Rata - proportion to the size of the lien within the block.



ex: everyone will get 37¢ /$

Todd Shipyard v. The City of Athens  1949  p. 501:

Passengers pre-paid for voyage, never occurred.

I:
Do they have a maritime lien?

H:
No - similar to cargo, they did not board ship so not maritime lien.



Do have an in personam action.  (won)

Common Law Lien Priorities:
#1]
Custodia leges - In the custody of the court



court custodial costs, today often simultaneously paid so lien will not exist.

#2]
Wages of the crew - protection of those who serve in the merchant marines.

#3]
Salvage-Salvors - they are the ones who saved the marketable asset to be sold to keep value --- let salvors reserve assets - for benefit of everyone.

#4]  Tort Lien - CL placed these high.



With damages to cargo, charterers can go with tort under negligence, or with K under violation of K.



Other torts: collision, fire, sinking, property damage, personal injury.

#5]  General Average - joint risk sharing scheme that applies after a catastrophe or 
casualty where cargo participates with ship to cover casualty costs.



ex: Classic - To save sinking ship, it jettisons some cargo - owner plus all cargo owners must pay for Ògeneral averageÓ of lost cargo.



ex:  Sailing ship - must cut down mast to save ship - cargo owners must share in repair costs.

#6]  Pilotage

#7]  Pre-Ship Supplies and Necessaries - provided prior to ship mortgage



Bunkers, wharfage, stevedoring, food, - prior to perfection.

#8]  Preferred Ship Mortgage

#9]  Post-Ship (mortgage) Supplies and Necessaries - after perfection.

#10] K of Affreightment (K to hire a vessel - usually to carry cargo)

#11] Charter Claims

#12] Bottomry and respondentia

INTERACTION WITH BANKRUPTCY PROCEEDINGS
US v. LeBouf  1985  p. 536:

f:
3 days prior to proposed date of sale, filed ch. 11 reorganization to try not to liquidate assets.

I:
Who has primary authority to do what between admiralty foreclosure and civil bankruptcy?  H:  civil bankruptcy.

Old Law - was a race, who got to court first wins.  

New:  Bankruptcy Act gives staying power to court whether Ch 7 or 11 bankruptcy.



¤ 362 specifically refers to impending Admiralty foreclosure sales.  

Bankruptcy Proceedings:
Broken into 2 categories -

1]  Secured Creditors - includes Preferred Mortgage Liens.

2]  Unsecured creditors.  

¥ All maritime lien holders will be in top group of secured creditors.  

Suppliers of necessaries:  notes p. 23

¥ Supplier of necessaries has right to pay cash advances v. expenses w/o lien right.  For expenses w/lien, can attach a ship.

¥ Advise clients - Suppliers of necessaries has right to make allocations in a self interested way.  

CHARTERING OF VESSELS:
Charters:  3 main types, 5 total

1]  Bare Boat Charter - Demise Charter (demisor, demisee)

2]  Voyage Charter - ex: sp. 235

3]  Time Charter

4]  Space Charter - for less than entire cargo space.



Today occasionally, often with US govÕt.

5]  Maintenance Charters - often for large pleasure boats



Get use in exchange for maintaining boat.

Def:
1]  The Charter - the Charter Party - the lease, document that handles the renting of the vessel.

2]  Owner - Shipowner - Demisor (old)

3]  Renter - Charterer - Demisee (old)

Bareboat Charters:  
Bareboat Charter:  Turn over a piece of steel



No captain, no crew, - the charterer operates and crews it.

¥ Liability is on charterer.

¥ Concern is with returning it in like condition



On Hire and Off Hire surveys become critical

¥ Ship owner becomes detached and disinterested in ship management

¥ Charterer becomes the Owner Pro Hoc Vice



Charterer is the owner for the time being - Owner in fact - Owner by virtue of their actions.



Also assumes ownerÕs liabilities, ownerÕs duties etc.

¥ Owner often will require charterer to get insurance to prevent liens on the vessel.  (still concern over possible future tort claims and liens on vessel that way).  

Voyage Charter:  Charter for a voyage or several

¥ Usually small number, taking only a few months.

Time Charter:  Usually considerably longer in duration.

¥ Most ships 1 - 2 years; tankers common to be 20 years. 

Voyage Charter:  Owner knows where ship goes, knows crew.

¥ Owner can figure out what costs are and can calculate to cover costs and make a profit.

¥ Issue of risks to mess up calculations.

¥Lay days:  agreed # of days to load and unload cargo (varies per port).



ÒFair time to load/unloadÓ



Running working days - days can actually work (no typhoon etc.)



Begins to run on notice of readiness 

¥ Time lost waiting to berth is Òloading timeÓ

¥ See other language in Specimen Charter

Differences:
Voyage Charter:  Owner wants a fast trip, to get ship back and re-rent it.



Owner tries to shift all risk of voyage delays onto charterer.

Time Charter:  Charterer wants a fast ship - can make more trips in same time.

Captain and Crew:

¥ For both Voyage Charter and Time Charter - Owner supplies captain and crew. 

See:  Specimen Charter  p. 235+

1:  p. 235

¥ Where to load - charterer obligated to load full and complete cargo.  



Freight often set upon quantity, want full loads!

¥ Safe Berth - Safe Harbor Clause



At captainÕs discretion, master canÕt be ordered into an unsafe port.

2:   p. 235  OwnerÕs Responsibility Clause
¥ Owners liable for damage/loss of goods due to want of due diligence of Owners or their Managers to make vessel seaworthy or to secure that she is properly manned.  (applies only to actions of corporate owners)

¥ 2nd ¦ - if the captain or crew screw up, the Owner/Corporation is not responsible.  

 5 & 6:  p. 236  Loading and Discharge:

7:  p. 237  Demurrage
¥Demurrage:  Amount $ payable per day for running past the lay days.  Day is broken into 1/24 periods.



In effect - liquidated damages.



Common to see demurrage to run for a fixed rate of time, then shift to actual damages.  [All agreed to not follow traditional common law K language where liquidated damages are awardable only when canÕt calculate actual damages].

¥Reversibility:  Allows charterer trade off for days of unloading and loading.



If he loads a day quicker, has an extra day to unload if needed.

¥Dispatch:  Clause allowing charterer to Òcash inÓ unused lay days - usually at 1/2 demurrage.

8:  p. 237  Lien Clause:

¥ Charterer of bulk commodity is often the owner of the cargo {frequently sold in route}

¥ Ship owner wants to be paid charter hire

¥ This clause gives owner possessory lien on cargo. 

¥Dead Freight - expression used for the obligation arising to carry a full load, yet doesnÕt.  Charterer must pay for the space not used.



ex: can carry 40k bushels, only carries 36k - must pay Òdead freightÓ

11:  p. 237  Cancelling Clause:  

¥ often used if have perishable goods, gives charterer option to bail out.

12:  p. 238  General Strike Clause:  What happens if a port is on strike?

¥Loading - if ship is empty, charter can declare that time waiting for end of strike can be used as lay days



Owner can cancel K if wait seems too long (has space on ship, can use it to make $ elsewhere).

¥Discharge - Full Cargo, need to unload.



Receivers can keep vessel waiting till end of strike at 1/2 demurrage or order the ship to a safe port.  If this happens, Owner can ask for extra hire.  

12:  p. 239  Ice Clause:  

¥Loading - if ship fears it will get stuck, ship can leave before frozen in.

¥Unloading -Discharge, except in spring - Receivers can keep vessel waiting by paying demurrage or to put to safe port and pay extra costs.  

Sample Time Charter:  p. 240

Trading Limits:  p. 241

¥ Where donÕt want ship to go -list them (can go here, canÕt go there)

Owner to provide:  crew captain, provisions, wages, food.

Charterer to Pay:  fuel, port charges, pilotage (unique to port), towage etc.



When ship goes to port for vessel care - owner pays.

Bunkers:  Pay for fuel in vessel, what you use and leave it full

Rate of Hire:  either $/time or $/ton/month

¥ Must leave vessel in like good order and condition.

¥ Have ÒOn Hire SurveyÓ and ÒOff Hire SurveyÓ



full haul out - dry dock survey if over one year.



in the life of a ship, itÕs 9th life is as a scrap ship

Births:  p. 242  Safe Harbor



Master has the right to not go to an unsafe berth.

Prosecution of Voyages/Bills of Lading:  

a]  Captain under orders of Charterers re: employment and agency.

b]  Charterers under orders of Captain re: cargo handling

¥ BOL shall always hold Owner not liable for discrepancies.  

¥ If issues pertain to safety of ship or crew - Captain acts for the owner.

¥ If issues pertain to cargo - Captain acts under agency of Charterer.

Lay days and Cancelling:  p. 243

Off Hire:  p. 244  KNOW THIS

¥ Any loss of time due to deficiency of vessel or crew unless resulting from defect of cargo  - the payment for hire shall cease for the time lost.

¥ Same position same course clause.

¥ Detention due to where Charterer takes vessel is on ChartererÕs account.

¥ If vessel is on voyage and breaks down, is disabled - any extra expenses due to this will be deducted from hire.

Total Loss:  p. 244 - If vessel should be lost, money paid in advanced and not earned (based on date of loss/last heard) shall be returned to the charterer at once.

¥Exceptions - KNOW THIS - The act of God, fire, restraint of princes rulers and people, and all dangers and accidents of the seas, rivers, machinery, boilers and steam navigation, and errors of navigation throughout this Charter, always Mutually Excepted.  

Liens:  Prohibition Clause included. ÒCharterers will not suffer ...Ó

Clauses Paramount:
¥ Bill of lading shall have effect subject to Carriage of Goods by Sea Act.

New Jason Clause:  

¥ General Average will apply.  Also mentions salvage.

War Clauses:
¥ Re:  No shipment of contraband of war; no unreasonable requirement to enter war zone; if enter, can require war insurance.

Cargo Claims:  

¥ If damage is due to unseaworthiness - paid by owner

¥ Damage caused by handling and stowage including slackage - Charterer

War Cancellation:
¥ Specifics if war between certain parties breaks out.

Requisition:  

¥ If vessel is requisitioned by govÕt, then vessel will be off hire during such period.  If after agreed to months, either party has option to cancel charter.

INSURANCE:
Insurance:   4 Essential Types

1]  Hull and Machinery - H&M

2]  War Risk Policy

3]   Protection and Indemnity - P&I

4]  Cargo Insurance

Hull and Machinery


similar to collision on auto policy - damage to won property



Warranties , includes marine clause, catch and seizure clauses

A]  Warranties:  just like a physical, have a most recent dry dock survey.



Insurance co. will have their own surveyor.

¥Ò Outstanding RecommendationsÓ - vessel is seaworthy but recommends the following to be done (terms - @ next dry dock; @ next port of call)



list of bothersome items to be take care of.

¥Ò Problems to be taken care of nowÓ

¥ Other warranties - sometimes when and where a ship can sail.



ex:  not in tropical seas during typhoon season

¥ Other requirements for drydock.

B]  UnderwriterÕs Free of Capture and Seizure Clause: FCS - excludes warranties

¥ Historical origins go back to days of piracy.

¥ Modern counterpoint - hull underwriters donÕt want to cover problems connected to war (thus War Risk Policies).

¥Ò Hazards of SeaÓ Clause - natural and man made hazards of seas - bad docks, typhoons, etc.

¥Ò Held CoveredÓ Clause - if report within 24 hours, will hold covered in war.

C]  Running Down Clause:  RDC - Partially similar to liability with cars.

¥ Covers other vessel and cargo you run into.

¥ Most are full force - 4/4 coverage.  Some are 3/4 coverage, leaving 1/4 risk onto owner/driver of ship (older)

¥ Maxes out at values of H&M of your ship.

Franchise Clause:  Not quite a deductible, works differently.



Level above which an insurance policy applies, and when it does apply, it applies to entire amount needed.



ex:  Franchise level at $10k - owner pays @ $9k, but at $11k, insurance company pays all $11k.

War Risk Clauses -fits into H&M - FCS clause gaps.

¥ Covers war type incidents.

¥ Can have a blockout of a certain region under FCS, this will allow to sail into blocked out areas and still be covered.

¥ Sometimes very specified when war coverage exists - these 6 days when IÕll be in dangerous waters.  

Protection and Indemnity - P&I
¥ Similar to auto liability

¥ Traditionally in deep water shipping

¥ Mutual Insurance Societies - ÒMutual CoÓ - policy holders ban together to cover shared mutual risk.

¥Ò Pay a callÓ - look back and assess numbers of owners and appreciate premiums

¥ Not for profit, ship owners run/own mutual societies.  Run by insurance manager professional

¥ Called ÒP&I ClubsÓ -  Miller Club (GB); US P&I;  Japan P&I

¥ Lloyds is not a mutual club, but it does do some P&I, though mostly salvage and hull.

¥ Typical ÒentryÓ - insured is called an unlimited entry



Unlimited entry will cover whatever losses are.  No upper limit as opposed to the RDC limits of H&M.



Exceptions - oil pollution escape.

¥ Have commercial market P&I clubs usually not have unlimited overage, but still very hig.

¥ Covers watcherÕs fees - When customs requires guards etc. to watch for refugees.



lots of small stuff - ÒWhat if things go wrongÓ type clauses.

Cargo Insurance:  typically taken out by exporter/shipper.

¥ Sometimes have risk shifting.

¥ Insurers often specialty co. that insures just cargo.

¥ later will cover details of cargo.  

LIABILITY UNDER BARE BOAT CHARTERS:
Admiralty Towing  1985  p. 566:

f:  
Great Lakes bare boat chartered to Admiralty Towing who secretly space chartered to Intermodal.

I:
Can great lakes be liable when it required admiralty towing to purchase insurance?

H:
1]  Vessel was seaworthy when turned over to Admiralty

2]  Since later charter was never revealed - lia is on Admiralty Towing/Intermodal

3]  Exculpatory clause frowned upon, but the req. for Admiralty towing to have insurance is valid.

Notes:
1]
Law of Undisclosed Principals:  the Agent of an undisclosed principal is personally liable [if disclose the principal, then principal is liable

2]
Exculpatory clauses are frowned upon by courts - especially when one of the parties have unequal bargaining power.  Now developed an elegant set of criteria for evaluating clauses.  However cts will allow to go through back door by allowing owner to require the charterer to be insured.  

3]
Common Carriage/Carrier - solicit cargo from various shippers to get a full ship to carry.

4]
Private Carriers - owner of goods is the charter.  

MORE ON LIABILITY :

Issbrandtsen v. Boutwell 1957  IM 8:

f: 
 Chief mate signed off on docs saying cargo properly stored, did not personally supervise the stevedores.  Cargo wants to sue Owner, not Charterer.

H:
1]  Chief Mate and Stevedores are both ChartererÕs responsibility during cargo loading therefore charterer is liable, not owner.

2]  Once on way, no duty to go below decks to check cargo.  

After Note:
¥ Mate and Master would have been responsible for stowage if goods jeopardized the integrity of entire ship (here duty is to owner, not charterer) - part of two caps captain wears on time/voyage charters.  

Notes:
1]
Tender Ship:  long period when vessel rolls port to starboard, rolls slowly and far.

2]
Stiff Ship:  shorter roll, snaps back and forth (can bang cargo)

3]
GM - Gravitational Moment -Measure of the time it takes to roll back and forth.

4]
Metrocentric Height - used by marine architects.  

Baker v. Raymond International   1981   im. 12:

US Seaman injured off Saudi Arabia on vessel half owned by US, half owned by Saudis and then chartered to Saudis.

I:
National security issue - prohibition v. bareboat charter of US flag ship to foreign nationals.

H:
Given the statutory provisions - this bareboat charter is invalid, US Company is liable.  CanÕt use a turnover doctrine as an excuse.  

Dicta:
Seaman may have recourse in personam v. owner of an unseaworthy vessel w/o regard to whether owner or bareboat charter is responsible for vesselÕs condition (5 Cir. has followed this dicta)



This means that the conventional wisdom that the Owner of a Bareboat Charter is not liable for post charter problems  (to include unseaworthiness) may not hold.  

INDEPENDENT COVENANTS:
Clyde Commercial  1909  im.17

f:
Crew ill in West Indes delayed embarking by 2 days, when arrived in TX had to Quarantine for 11 days.  Issue:  who pays for what delays.

H:
1]  Owner must pay for first 2 day delay - responsible for supplying proper crew under Clause 15.

2]  Charterer to pay off coast of Galveston - Ct. saw as a restraint of princes - the government ordered quarantine.  

3]  Re: claim that ÒMutual ExclusionÓ clause would apply - Ct responds that it applies only to ÒdutiesÓ and the quarantine did not prevent time charter from completing any of its duties of loading a full ship, pay for hire at end of the month or returning the ship back to the owner on time.  

Notes:
¥Mutual Exclusion Clause -  Available to parties only if it interferes with an obligation arising from the time charter.  

SAFE BERTHS - DEMURRAGE AND LAY DAYS:
Messiniaki Frontis  1982  im 19:  

Ship trying to unload in bad weather/backed up port conditions.  

Charter terms:  Cl 6 Òberth or no berthÓ = Port Charter; 

H:
1]  Port charter not berth charter, thus chartererÕs responsibility to have a useful berth available for unloading.

2]  Getting into berth from Roadstead was ownerÕs time, yet begins to run when storm is over and ships can go to berth.

Notes:
Single Point Mooring System:  buoy hook up where ship can moore and pump 
cargo through pipeline.

Lighterage - off loading onto smaller ships to bring cargo to port.  



Typically only done till draft of ship is sufficient to pull into port.

Roadstead - anchorage off shore where ships ÒparkÓ till can go into port. 

Berth Charter - When ship hooks into berth is when lay time begins.

Port Charter - When arrive at port is when lay time begins.   

Notes:  Oil trade

¥ Ships typically take one trip full, one empty - will fill tanks with saltwater to give stability.

¥ Clingage - goo that sticks onto inside frame of ship after pumping out.

¥ Now - 1] have deballasting tanks on shore so not pollute oceans

2]  LOT - Load on top ballast system

3]  filtration systems

4]  Tank cleaning with butterworthing machine (esp if changing grade of oil to be carried

5]  Double hull ships, middle gap will hold ballast water in separate tanks.  

TOWAGE AND PILOTAGE
Pilotage:  3 types  Bar, River, Harbor/Docking Pilots -

1] Bar Pilots - pilot to get vessel over the river mouth sand bar into interior waters.



must hit the slot, often created by dredging



varies due to time of year, weather conditions

2]  River Pilots - able to navigate through sinuations of river, fog, sand bars.



needed especially for deep draft ships in rivers.

3]  Harbor or Docking Pilot - pilot to get you into port and berthing.



helps get big ships into dock



employees of local tug companies - often need assistance of tug boats



however times are changing with bow thrusters, twin screws etc.  

Exculpatory Clauses in Towage
¥Bisso - US Sct - exculpatory clauses in towing contracts are invalid.

Sun Oil v. Dalzell  np. 35:



Exculpatory clauses for tug boat owners acting as Pilots are ok.



Why?  captain of ship still has control over ship if wants to.  

Tug/Pilot Exculpatory Scenarios:
Generally:



If mistake is made by pilot acting as pilot - exculpatory clause can apply



If mistake is made by tugs, or pilot on tugs - ex. not apply

1]  4 tugs should be used, tug master only orders 3 to site.



Exculpatory not good - master acting as tug master.

2]  Tug master on bridge of vessel - commands 20 deg. port, should say starboard



Exculpatory cl. good - acting as pilot, pilot error.

3]  Tug master on bridge - walkie talkie full ahead on #2 tug



Mate of #1 pushes instead



Exculpatory clause not good - tug error, not pilot error

4]  As result of bad instructions (tug followed orders) error was made and damaged tug?



Tug owner canÕt sue ship/ship owner



Pilot always keeps responsibility for her own tugs.  

5]  Pilot on vessel, has 3 tugs, calls for 4th, later decides to try with 3 - crash.



Exculpatory clause is good - pilot was acting as pilot.  

Pilotage and Towage:
Compulsory Pilot Requirements:
¥ Can go v. vessel in rem for messing up of a required pilot?  Yes.



Other issue is whether must have in personam liability to hold in rem v. vessel.

¥ 2 Problems to getting $



1]  Until recently, river pilots carried no insurance - had a small assoc.



2]  Employers donÕt like to sue unions - will need their help later, therefore no one ever sued pilots.  

¥ Who is liable in personam?  Borrowing owner is.

Compulsory v. Voluntary Pilots:
¥ If Pilot is compulsory - Owner cannot be held liable in personam

¥ If voluntary - ship owner is in personam liable.

How to tell if a pilot is compulsory:

1]
If the function of the local ordinance of port district will hold party criminally or civilly liable under statute if not use pilot - then compulsory.

2]
If statute/reg. is a $ making thing (ex: clause allowing to pay 1/2 pilot $ into general fund) court will say is not compulsory because it is not a crim to do it. 



even if are using a pilot in such case, not compulsory.  

Towage:  

Exception to the Bisso rule of no exculpatory clauses for towage -
1]
Where the exception is part of a state or local scheme/organization that is pervasive in its rate setting.



Risks of pilot error is reflected in lower pilotage rates, but canÕt sue pilots.



Very few of these exist.

2]
Ultrahazardous Tows - ex: great lakes during ice cold.



Now - complex trans-oceanic tows



ex:  desalinization plants from tokyo to israel; oil rig from alabama to north sea.



Extremely difficult and high risk tows.

Standard form for Towage  im. 22  NOTE - this is a British Form

1:
definitions 

3:
Borrowed servant clause - rendering any service other than towing.

4:
Exculpatory Clauses - may not be enforceable in US; Probably in GB

b]  Indemnity clause to Tug owner.  ÒSolely responsibleÓ language may not fly in US.

6:
Salvage Situation - doesnÕt eliminate tug from the right to salvage



extraordinary service - Òabove and beyond call of dutyÓ



is possible to be salvor in extreme situations



ex:  line breaks and wind up pushing; pump water on board, save life, cargo, etc.  

Note:  

In Irons - when the momentum of a vessel being towed makes it pass by the tug



very dangerous for tug, if not disconnect the line, can easily sink the tug.  

RED LETTER CLAUSES:
Dillingham Tug v. Collier Carbon 1983   p. 582 towing of barge TX to OR

f:
H&M underwriters required survey for voyage prior to approval with terms for max speed at sea and towing personnel to check barge bilge levels and pump if necessary.  Dillingham did not follow conditions.

I:
Despite the omissions, can Owners exonerate themselves from the insurance clause inserted by tow co. (K used insurance clause requirement, not exculpatory clause).

H:
Ct. held that the Insurance Clause is a part of the K., and that Dillingham would not have taken the tow without it.  Must apply Insurance clause.



Also - criticized ownerÕs uncovered risk of $1 million as too high a % of vessel - canÕt recover that portion either because done in bad faith.  

CARGO CLAIMS
Cargo:
Bill of Lading:  negotiable instrument, for import-export transactions

Typical Transaction:
¥ Shipper arranges to get cargo onto ship

¥ have issued a Òshipping billÓ



this is a negotiable instrument that is a K of affreightment



is evidence that the cargo is actually on the ship.

Pomerine Act -  1916



fraudulent issuance of bill of lading or damaged goods = severe penalties

Bill of Lading:  Issues from Chief Officer or Freight Consolidation Officer or General Agent.

¥ Multiple copies - top copy is negotiable.

¥ Shipper pays carrier (shipping is always paid in advance)



carrier gets consigneeÕs copy

¥ Shipper takes BOL  to own bank, responding bank

¥ Resp. bank ships to foreign band for delivery to importer consignee

¥ Importer - tries not to pay for unseen goods so ...



Will set up a letter of credit with own bank

1]  Have a transaction for goods

2]  May draw upon letter of credit for bank to pay on sighted clear bills.

¥ Sighted in possession of bank

¥ Cargo delivered in Òapparently good order and conditionÓ



quantity and quality ordered



covered by insurance

¥ Then the negotiable bill is released



Consignee not have to take risk of damaged goods



Exporter - letter of credit pays for goods.

¥ May happen that goods are sold several times before ship arrives.



Whoever has the BOL gets to collect $.  

COGSA and the Harter Act:
Differences:
¥ Harter Act - 1893;  COGSA - in rsp. to Hague Rules of 1924

1]
COGSA:  Tackle to tackle



Literally discharged to carrier when netting is undone and cargo is dropped off onto deck.



If bulk (fed thru tubes) use vertical planes of ship hull.

Harter Act:  Custody to custody



CarrierÕs lia. includes loading and unloading until shipper/receiver takes custody.



Carrier has responsibility for legal custody before loading (while stevedores are handling cargo) and after loading during period cargo is waiting to be picked up/delivered.

2]
COGSA - applies to International Trips only



have K ability to expand to domestic trips.

Harter - for domestic and international trips.   

The Harter Act  sp. 45  

¥ Preventative language for shippers.

¤ 190: 
Carrier cannot K out of responsibility for: loss or damages arising from negligence in proper loading, stowage, custody, care or delivery.  Any and all words or clauses trying to do so are null and void and of no effect.  

¤ 191:
More obligations , again negative (what canÕt avoid)



ÒDue Diligence ClauseÓ and/or ÒSeaworthiness ProvisionsÓ  



due diligence to ensure seaworthy vessel, properly manned, equipped and stored.  



Key - must be able to perform the intended voyage before voyage begins

¤ 192:  Limitations of Liability



IF SEAWORTHY - carrier not liable for damage or loss resulting from faults or errors in navigation or in management of said vessel or losses arising from dangers of the sea, public enemies or inherent vice of the cargo, seizure by govÕt, saving of life or property at sea or deviation to do so.  

¤ 195:  p. 46



Harter act does not apply to transport of live animals.

¤ 196:  Laws not affected by Harter Act.



¤ 182 - Loss by Fire; ¤ 183 - Limitation of Liability

{Where ÒSeaworthinessÓ is critical is limited to:   }
1]
Marine insurance - one of warranty requirements - Òstaunch and seaworthy shipÓ

2]
Personal injury to seamen, crew person

3]
Statutory obligation of carriers vis a vis carrying cargo

4]
Limitation of Liability - bareboat charter/owner has duty to turn over a seaworthy vessel.  After turnover, itÕs the duty of charterer.

5]
General Average - canÕt collect GA if ship was unseaworthy.  

NOTE:  Collision law -- no concept of unseaworthiness.

COGSA:  p. 56+

1300:
p. 56  The Clause Paramount.  



COGSA applies to intÕl shipping regardless whether BOL says so!

1301:
Definitions



c]  excludes live animals; deck cargo - cts. now realistic regarding container vessels and above deck cargo.



e]  Tackle to tackle coverage.

1302:
Duties and Rights of Carrier - applies to every K.

1303:  Responsibilities and Liabilities.   p. 57



1]  Carrier before and at beginning of voyage - vessel to be seaworthy



2]  Cargo - carrier is responsible for cargo, even if loaded by stevedores. ÒThe carrier shall properly and carefully load, handle, stow, carry, keep, care for, and discharge the goods carried.Ó



3]  Contents of Bill - c] Òapparent order and condition of goodsÓ results in clean bills.



4] Prima facie case - Òclean in - dirty outÓ.  The most important blank on a BOL is the ÒexceptionsÓ where cite detected flaws in cargo.  A blank ÒexceptionsÓ means clean in and if out turn shows any damage - dirty out = prima facie case v. carrier.



OS&D Report:  ÒOver, Short and DamagedÓ report. [never find overage]



Damage - p. 58   can be 1] repairable or 2] missing or non-delivery



6]  Time frame for claims -  notice w/in 3 days or lose prima facie evidence of carrier damage.  Will still maintain right of claim w/in 1 year, but not prima facie and must prove carrier damage.  



8]  p. 59  Strongly mirrors Harter ¤¤ 180-1.  Cannot lessen carrier liability thru language of K.  

1304:  Rights and Immunities of Carrier and Ship  p. 59



1]  Carrier and ship not liable for post departure unseaworthiness.



2] Uncontrollable Losses:  



a] errors of navigation or management:

-    navigation = collision

-   management = much more difficult to prove



c]  Perils of Sea - go to ship log and look at meteorological data.  A Boford reading of 9/10 = heavy weather (usually accepted as a peril)  

-   Carriers often try to use heavy weather defense, but if not most extreme, it wonÕt win.



Other perils = unmarked obstructions vessel runs aground on.



m] p. 60 - Inherent Vice Defense - character of cargo (usually perishable [mould on cheese, cosmetics])



q] Omnibus Defense - Any other cause arising without the actual  fault and privity of the carrier.  **Burden of Proof is on Party claiming the defense. **



4] Deviations - later.

1306:  p. 61  Special Agreements as to particular goods.



Private Carriage ex: Rembrandt Painting.

1307:  p. 62  Agreement to Liability prior to loading or after discharge.



Can Expand K to include custody to custody coverage beyond standard tackle to tackle.



Can expand COGSA to apply to coastwise voyages or domestic voyages.

 1308:   COGSA wonÕt interfere with other provisions of title 46 - specified.  

Note:  Pre v. During voyage unseaworthiness

¥ Pre voyage - crucial, carrier is liable for seaworthy vessel.

¥ Post start - carrier not totally (if at all) liable for unseaworthiness.

¥ see: np.39b -  Seattle - Portland hair trigger/fast flushing valve case.  

COVERAGE OF THE HARTER ACT AND COGSA:
Caterpillar v. Expeditor  1963   p. 596:

f:
Shipper hired lighterage, while unloading machinery the lighter listed and cargo fell off.  Owner - COGSA applies, Shipper - Harter

f:
Terms of K of affreightment - if ship canÕt enter berth, then expense and risk of lighterage is borne by Shipper.

H:
1]  K terms null and void under Harter act. (Held Harter applies - custody to custody)

2]  carrier chose the lighterage company - has a duty to choose a seaworthy ship and reliable lighterage co.

3]  Purpose of Harter act is to counter uneven bargaining position so clause is null and void.

4]  ÒDeliveryÓ is ashore on the wharf (custody) not onto lighterage.  Delivery is a term of art.  

CARE AND CUSTODY:
Knott v. Mills  1900   p. 607: Wool damaged by liquid coming from bulk sugar.

Carrier argued errors of navigation (sail nose down), Shipper argued improper loading thus carrier liable under Harter.

Ct:  Primary cause was inattention and negligence in original stowage.  Carrier lia.

see:  arguments for both sides.  Notes p. 40 a

BURDEN OF PROOF RE: EXCEPTIONS:
The Vallescura  1934  p. 617:  Improperly ventilated onions.

f:  Onions rotted due to improper ventilation, but had rough seas (tried excuse)

H:
1]  General Rule - carrier of goods has burden to prove any exception relieving him from liability. [here claimed inherent vice of goods]

2]  When appears that cargo is due to both sea peril (no carrier lia) and negligent stowage (carrier lia) - carrier must prove what damages are apportionable to sea peril, if does not, carrier liable for all damages.  

see:  arguments back and forth, notes p. 40 b

Note:  ÒErrors of ManagementÓ

¥ How the ship operates from a cerebral perspective.  Once goods are on board, rarely is ÒmanagementÓ an excuse.

¥ Errors of Management usually only given when error has nothing to do with cargo.  If error is related to cargo, then the Òloading, .... of cargo language usually will be appliedÓ  (itÕs a killer)

¥ Accepted ÒErrors of ManagementÓ - Trimming the Ship; Operation of Pumps; Use of Ballast Tank.

NON-DELEGABLE DUTY TO USE DUE DILIGENCE:
Muncaster Castle  1961   im 23:  

I:
What happens when a ship needs to go into port while at sea due to problems?  What constitutes due diligence?

F:
Hull underwriters required 25% check of hold fittings.  Owner authorized 100% check.  One panel fell off while at sea.

H:
1]  Owner has obligation to perform visual inspection to find obvious defects.

2]  Latent Defect Exception:  Owner is not liable for any ÒlatentÓ defects of ship after takes ownership.

3]  Ct says not apply here, latent defects apply only for new built ship or purchase of ship; does not apply for repairs.

4]  Non-Delegable duty to use due diligence that repairs are done properly.

[Ship owner may have cause of action v. repair yard]

FIRE:
Fire:
¤ 182 Loss by Fire under Limitation of Vessel OwnerÕs Liability:

Ò No owner of a vessel shall be liable ... loss or damage to  merchandise ... by reason or means of fire on board the vessel unless such fire is caused by the design or neglect of such owner.Ó



issue:  How high did/does owner need to take Òdesign and neglect.Ó

¥ Exempts Carrier - owner or demise charterer

Harter Act -

¥ No built in fire statute

¥ Can interpret it with enactment of statutory provision ¤ 182 sp 41



Òno owner shall be liable... by reason/means of any fire unless such fire is caused by the design or neglect of such owner.Ó

COGSA - built in fire statute ¤ 1304(2)(b)

¥Ò Neither carrier or ship shall be responsible for loss or damage resulting from ... fire, unless caused by the actual fault or privity of the carrier.



language differs than Harter/¤ 182

¥ Exempts Carrier - owner, demise charterer, and even time/voyage charterer.

Interpretation of Language:
¥ Courts have interpreted Harter and COGSA to require the same standard of Òknowledge.Ó

Maru    -  H:  Read language of Harter and COGSA the same way.  

Sunkist   - 9 Cir.

H:
If the Carrier failed to use due diligence prior to voyage and this became a causal factor in the fire damage, then the carrier has no protection of fire statute.  Carrier must first bear burden of proof that used due diligence or that no unseaworthy condition caused fire or resulting damage.  

Note - 5, 11, 2 Cir. rejected this approach; now probably 9 Cir. too



Must apply the COGSA ¤ 1303 Litany of Responsibilities and Liabilities of Carrier and Ship.

Westinghouse Elec. Corp. v. M/V Leslie Lykes 1984  p 621:

f:
Clanking noise in hold during rough seas, 12 hours later fire detected, stow plan prevented proper access for assessment so CO2 was discharged.  

H:
1]  BOP - once carrier shows loss or damage was caused by fire, BOP shifts onto Cargo to prove fire was caused by design or neglect of owner.  

2]  COGSA ¤ 1308 specifically states that ¤ 1303 duties of due diligence for seaworthiness and to properly load, handle, stow ... do not affect rights under Fire section.  Thus Sunkist is rejected.  

3]  Since ownerÕs obligation re: stowage does not apply to fire, then unless can prove specific improper conduct by owners during stowage, Fire is an excuse (potentially stevedores are liable.)

4]  Owner is not liable for a masterÕs negligence (here possibly improper tactics but proper equipment) in fighting fires unless the supervision exercised by the owner is also negligent.

LIBERTIES CLAUSE:
Freight:  

Earned Freight:  BOL earned freight clause

¥ Prepaid freight added to BOL



old rule - cash on delivery



now - freight is prepaid

Break Anchor Rule - freight is earned when vessel breaks anchor

¥ thus freight is earned whether voyage is completed or not, ship lost or not.

Bill of Lading:
Clause 15 - Both to Blame Collision
¥Esso - void under US law!

Clause 18 - Himalaya Clause -
Exemptions and Immunities of all servants and agents of Carrier

¥ Provision of BOL extended to agents of carrier - Exemptions and Immunities extended to all agents of carrier



Most impt. stevedore - signif benefit to stevedores .  Cts say enforceable.

¥Himalaya - House of Lords Case.  

Liberties Clause:  BOL Clause 16  im 27

¥ Important to carrier.



Allows carrier to do things not ordinarily contemplated as part of voyage



Deviation - traditionally deviation demanded strict liability and was fatal to carrier if carrier deviated.  Shipper now pre-agrees to things that would constitute deviation



ex:  different port if government directions, riot in receiving port, war, epidemics, ice, strikes,

Terms:  When can use liberties clause (letters correspond to clause) - im. 27

a] can comply with government orders

b]  exposing vessel to risk of seizure, damage or delay

c]  difficulties in loading or discharging or reaching port

d]  discharge at other than designated port due to terms of this clause will constitute fulfillment of K and shipper owes for any additional costs incurred.

e]  if carrier can anticipate problems prior  to issuance of BOL, carrier may cancel K.



ShipperÕs lawyers say this clause constitutes lessening of liability (illegal).

LIABILITY AND PER PACKAGE LIMITATIONS:
How cargo claims are measured and valued: 
In Trade - CIF - Cost Insurance + Freight  (when cargo totally lost)

¥ Would display exporterÕs invoice to importer for price of the goods/products missing (if short).  Us the ExporterÕs Invoice.

¥Marine Insurance:  Cargo insurance the shipper had to buy (through consignee) - can collect premium cost.

¥The Ocean Freight:  Ocean part of freight only



If through BOL - if paid freight for 60 pallets and only get 56, want total freight (ocean + land) for missing 6 pallets.

¥ Want all three:  Cost of goods + Cost of Insurance + Freight (ocean or both)

Claimant will often be insured and reimbursed already:
¥ Have they paid the consignee of goods?  Subrogation Receipt, or other evidence.

¥ Typically cargo will over insure by 15% so Òfair valueÓ is often reimbursed at stated cost less 15% (his firm always did).



this is not fraud - understood as override for administrative costs



underwriters and insured both understand and agreed so not fraud.



Carrier feels the extra 15% not their responsibility so they deduct.

What if Cargo is Damaged?
¥ Look to cargo surveyorÕs report - technical report

¥ On out turn will always have a surveyorÕs report.



If clean in - clean out  then report usually done in few hours



If see damage - will take long time and have an extensive report.

¥ If a casualty is involved, the common carrier may have several hundred cargo shipments and thus multiple underwriters on hand.

Holden v. SS Kendal Fish
¥ Not to make consignee better off than profits of undamaged goods (market value had fallen)

Minerais v. M/V Moslavina  1995  p. 639:  Stevedore mixed ores and contaminated.

H:
1]  COGSA does not require use of CIF, here used market value rule.  

2]  Here looked to Admiralty common law to restore party to position would have been - restore landed value of property lost.  



Ct used contemporaneous sales to establish ÒvalueÓ of goods not listed in trade journals.  

Note:
Market Value Rule:  damages be calculated using market value of goods at time the 
cargo is discharged.   (landed value)

If see a favorable variation from CIF - argue for ct to apply it.



ex:  Landed value



No requirement for a court to adopt this over CIF though.  

Note:  What if cargo is damaged?

¥ Argue for Net Landed Value - $ spent to repair and advertising/conducting an auction sale come off top.

¥ Importers expect to have a landed value at least equal to CIF



Often easiest and expeditious and not unfair way to measure claim.



Not required.  Either party can request Òlanded value.Ó

¥When Damaged goods are repaired?  Measure difference bet. value of cargo in good condition where arrived and fair market value in condition it did arrive.  Do not calculate on cost of restoring damaged goods to undamaged condition!

¥ Fair market value of bulbs were not altered by admission that flower seller gives discounts to better customers.

¥ Collateral source rule applies in computing damages in cargo damage claims (canÕt factor in that losses were insured.)

COGSA and Packages:  
1304:
5) sp. 60 - Neither carrier nor ship shall be lia for more than $500 per ÒpackageÓ and if not packaged - then per customary freight unit unless have a declared value (which constitutes a prima facie case)



hated by shippers



Ct says will apply rule only on a Òfairness basisÓ



Declaration can be in fine print, on back of BOL  

¥ Articulated Standard - shippers have an opportunity prior to issuing BOL to declare a higher value.



Carrier will see higher declared value and will purchase a P&I rider and then pass on extra premium onto shipper via freight rate.



In many cases, even with declaration the shipper already has an unlimited P&I policy.  Only if a  super extra costly cargo will there be a higher premium.

How to define a Package?  very loose definition.

¥ Pretty much anything Òprepared for shippingÓ - placed on skids, pallets, etc.

¥ If solely a piece of machinery, may be itself



ÒcarÓ = 40 cu ft.;  grain - certainty quantity of tons.

Henly Drilling v. Mcgee  1994  not need for Òpublished tariffsÓ nor formula to 
calculate what it would be.  Cargo was Uncrated Drilling Rig.



Had opportunity to declare higher value in BOL.

1303:
5]  Guarantee of statements 



ÒUnlessÓ clause in BOL would mimic lang on p. 60 above.



Key for shipper to always declare a higher value.

Hayes-Leger v. Oriental Knight  1985  p. 641:  rattan furniture. 

H:
1]  Must state # of ÒpackagesÓ within container or else container = package

2]  If reasonable contents described in BOL, can interpret what constitutes packages, but if not stated - container = package.

Test for Pakages:
1]  K intent of parties

2]  Preparation for shipping to facilitate handling.

3]  Is the container part of the vessel (yes) unless parties K otherwise.



note: for purposes of shipping - container is part of the ship, but for purposes of maritime liens, no container not part of ship.

4]  Are goods described as not separately packaged by BOL.



Look to Customary Freight Unit



If carrier declares the container a package and the shipper does not offer details - then container is a package.  

[Test is stacked in favor of shippers, but not totally]

Customary Freight Unit


Most commonly applied with bulk cargo.  

DERIVATION :

Derivation:  3 types

1]
Spatial Deviation:  geographic departure from line of voyage.

2]
Temporal Deviation:  delay or out of sequencing which causes a much later than expected arrival time.

3]
Functional Deviation:  Involves a non-delegable duty.  Ex: Deck cargo that should have been stored in hull.

Liberties Clauses:  often fatal for carrier

1]
Br. - any deviation voids BOL

2]
US - unreasonable deviation which is the cause of Loss involved renders the carrier strictly Liable.

US Law Process:
1]  Must prove unreasonableness (D = prove reasonableness)

2]  Must prove causality

COGSA ¤ 1304(4) Deviation  p. 60

¥ Stated in negative -



Derivation to save life/property not constitute breach of K



Reasonable Derivation not breach of K



Derivation to load or unload cargo or ÒpassengersÓ = prima facie case of breach.

¥ Derivation is a material breach of K and discharges other party.

¥ Derivation is a failure of the underlying K and voids all defenses.

Encyclopedia Britannica v. Hong Kong  1970 np. 44:

¥ If vessel is guilty of derivation, the carrier loses the defense of limitation to $500/package.  

Nancy Lykes  1983  p. 649:  Ship derivation to go to San Pedro for cheaper fuel and lost deck cargo when hit storm.

H:
1]  Derivation - not reasonable b/c not to save life, not customary for line, awareness of potential weather problems.

2]  Pl had to sue under breach of K (which by K terms incorporated COGSA)  b/c COGSA not apply to deck cargo.

Liberties Clauses:  if used for self interest, often will be attacked under derivations clause.

¥ Will uphold a force majeure clause (problem beyond control of party) - courts will allow.

¥ If used self interestedly to get cargo or fuel - courts will call it a derivation.  

HAMBURG RULES
Hamburg Rules:  sp. 83+

¥ US has signed but not ratified.

1]  Custody to custody coverage

2]  Can include deck cargo by agreement



Only if not agreed to, and not customary to do so, and if loss due solely to being carried on deck then strict liability.

3]  Reverse burden of proof than COGSA :



Burden on Carrier that took all means reasonably required to avoid occurrence and consequences.

4]  No exemption for errors of navigation or management.

5]  Fire - shipper has some liens.  Has respondent superior.



Can recover for failure to put out/control

6]  Carrier has burden of proof on allocation, if multiple causes.

7]  Per pkg. limitations are different:



Keyed on special drawing rights from EU $ fund and per pkg/customary shipping unit or kg.

8]  Container is Customary Shipping Unit unless Bill of Lading designates and 
enumerates contents.

9]  Delay damages kept to 2 1/2 times freight (???key leg of ...??)



Per pkg limitation can be broken if shipper can prove negligence in carrierÕs knowledge that delay would cause problems.

10]  Time for claims.  2 years [COGSA - 1 yr.]

THE SHIPPING ACT:
Prof. Swan said wonÕt be on test.

Notes:  Introductory material np. 45;  rules np. 45 b - 46a.  

INTERNATIONAL RULES OF THE ROAD:
International Regulations for Preventing Collisions at Sea 1972  sp 147

R2:
General Prudential/Special Circumstances rule.



When very special situation requires, can violate rules in order to be prudent mariners.  (ie: donÕt toss out common sense to strictly adhere to rules).

R3:
General Definitions

f] vessel not under command - a ship unable to maneuver

g]  vessel restricted in ability to maneuver - function limits on vessel, to include draft; details many situations.

i]  vessel underway - a vessel that is not made fast to the shore or anchored.

R5:
Look-out rule



Will have a sight and sound look out at all times; radar if have it.

R6:  Safe Speed:

¥ Cts have adopted the half-distance rule.Õmust be able to stop within half the distance of visibility.



sp. 150 list of factors.

¥ Tactical/Trial data obtained from builderÕs trials



Tests: 1] crash stop test (full ahead, full stop); 2] turning circle radius - components a] advance b] transfer (see diag. np 46b)



Tactical trial data will be available on bridge of the deck.  

¥ Kinds of speed 1] through water; 2] along bottom (key on rivers)

¥ Takes into account radar capabilities. 



Ocean ships have CAR - Collision Avoidance Radar that calculate CPA - Closest Point of Approach - computer will plot, project courses and warn.



New radar can display radar images on a map - true position radar.  

R7:
Risk of Collision



a] may use all available means appropriate.  Do not forget bridge to bridge radio (Ch 16) for inter coastal shipping.



Will use radar if fitted and operational  

Note:
1]
No such thing as ÒunseaworthinessÓ for collision - must prove negligence.

2]
Heading - compass direction of the keel

3]
Bearing of another ship - compass bearing to other ship.

4]
Steerage way - motion (speed thru water) needed to keep rudder effective

5]
Abeam - directly to either side of you

R8:
Action to avoid collision sp. 151



b]  any alteration of course must be readily apparent



e]  if necessary, vessel shall slacken speed or take all off

R9:
Narrow Channel



Stay on right side



d]  small vessels shall not cross channel unless clearly safe.

R 10:
 Traffic Separation Schemes - TSS



Coast Guard responsibility (not in all major ports)



c]   if cross channel, do so at right angles - most efficient



if join lane - do it at smallest angle possible (minimal vector of energy)

Conduct of Vessels in Sight of  One Another:
R13:
 Overtaking

R 14:
Head on Head Situation  sp. 154



a] preferred passing - Port to Port.



at night, if can see both red and green nav. lights, know head to head;  daytime can see masts in line.

R 15:
Crossing Situations - similar to intersections



party on right has right of way (old)



Give way vessel (burdened vessel) must change course or stop.



Stand vessel - privileged vessel - must hold course and speed.



Modern rule - not require give way by going astern, but must stay out of the way.

R 17:
Action by Stand-on Vessel



obligated to stay course and speed.



May take action if accident becomes apparent.

R 18:
Pecking Order Rule - Responsibilities between vessels



ie: who must avoid whom



Most maneuverable must stay out of way of less maneuverable vessels.

Conduct of Vessels in Restricted Visibility:  
R 19:
d]detected by radar only - must determine if Òclose quartersÓ develops, if so, must avoid within ample time.



preferred to be port to port

diag np. 48 - ship and directions:

Lights and Shapes:
R 21:
Sidelight colors:



green - starboard



red - port


Types of lights: range lights, stern, side, tail



other lights tell you type of vessel

R 24:
How to light a ship



g]  partially submerged vessel/object.  Here - log booms.

R 26:
Light and shape a fishing vessel

R 27:
Vessels not under command or restricted in ability to manoeuvre



c]  vessel engaged in towing - restricted in mvmt.

R 30:
Anchored Vessels - lights and shapes.  

Sound and Light Signals:  sp.  164

R 33 + 34:  Manoeuvering and Warning Signals:

¥ Major difference between international rules and inland rules.



IntÕl - man./rudder whistles - tell the other how to set rudder.



Inland Rules - intention/negotiation whistles - what I want to set my rudder at is an offer, accepted by mirroring my whistle in response.



Now  - only use international rules.  

R 34:
Signals



1 flash - IÕm altering to starboard



2 - altering to port



3 - operating astern propulsion


c]  Over taking



2 long, 1 short - passing on starboard



2 long, 2 short - passing on port



overtaken vessel must give affirmative response, long-short-long-short (only case in International Rules where have offer and acceptance.)


d]  Danger signal - 5 short blasts


e]  bend signal - one blast, mimicked if there is another vessel

R 35:
Sounds in Restricted Visibility:



a]  make way 1 long < 2 min apart



b]  stopped - 2 blasts < 2 min apart (drifting, unanchored)



c]  not under command - long-short-short < 2 min apart.



g]  ship @ anchor - ring a bell not a whistle, 5 seconds of every minute.

If a long ship, bell in front, gong in back.  

Pennsylvania Rule:
Pennsylvania Rule:  

If someone is guilty of violating the statutory rule, the burden is on that party to prove that the violation could not have caused the collision.



Not absolute liability - becomes a rebuttable presumption.



Does it apply to non-statutory rules?  1 case did.

Notes:
¥ If Alter your ship logs - cts will construe most stringently against you for the altered entry.

¥ In collision between moving and stationary vessel, presumption is v. moving vessel but is rebuttable.

¥ Ships logs



1]  smooth bridge log - entries at end of each shift



2] rough bridge log - contemporaneous even entries (usually in pencil)



3]  engine room log



4]  bell book - enter all commands 



much is done automatically as well as manually now.  

Hellenic Lines v. Prudential Lines  1984  p. 765  Ship with faulty radar, collision.  

Party did not prove that its actions in violation of statue could not  have caused the accident - could not meet Pennsylvania Rule.

Notes:
¥ When Òin extremisÓ - court is more forgiving as to abiding strictly to the rules in the minutes immediately prior to a collision.  But ...

¥Antecedent Negligence - how did you get into extremis in the first Place?  Prior negligent acts are often found and used by courts and will cease the effectiveness of the extremis defense.  

¥ Vast majority of collisions are mutual fault collisions

¥ Failure to maintain a proper look out is strong inference that a vessel contributed to an accident - bears heavy burden of clear and convincing evidence that it did not contribute to accident.  

COMPARATIVE FAULT IN NAVIGATION:
Exxon v. Sofec  1995   p. 774:  Hawaii, stupid captain case. 

H:
1]  Apply proportional fault in collision cases (per Reliable Transfer)

2]  But proportional fault goes only to those who are proximate causes of the collision.  (here initial buoy problems not cause of final collision - too remote)

Notes:  Apportionment

1]
Old moiety rule - total 50%-50% split when both at fault 

2]
Ameliorating rules - major-minor fault rule to limit harshness of moiety rule



Had to have very low fault



Better not have had to use Pennsylvania Rule

3]
Proportional Fault - with Reliable Transfer   - comparative fault.

¥Proximate causation is still an issue - even if cause in fact, must be sufficient to be considered a supervening cause.  

¥Last Clear Chance Doctrine - if had last clear chance to mitigate and did not, have to bear proportional fault.  

FOG NAVIGATION
Silver Pawn  np. 50:  Ship with fog bank on side hit ship suddenly appeared out of bank.  H:  Half distance rule to use here is shorter of half of forward visual distance or lateral visual distance (ie: to fog bank).

Tug Boat San Jacinto  1972   im. 40:  Fogbank on Columbia River, tug with tow cut across channel.

H:
Ct. endorses Silver Pawn rule but that an unorthodox and unexpected maneuver can override the half distance rule.  



Ò... fault based on the half-distance rule must have some relationship to the dangers against which that rule was designed to protect.Ó  

COLLISION DAMAGES AND COMPUTATION:
Components of Typical Damages:
1]  Hull damage and misc. costs of repair (ship yard estimates, costs)

2]  OwnerÕs Claims [lesson 18] - detention and loss of profits

3]  Damage to cargo carried on board the other vessel (will be brought v. you) [terms: carrying and non-carrying vessel]. 

4]  General average for cargo on other vessel.

5]  Personal injury or death by seamen or bystanders.  

Notes:
1]
Single Liability Rule (treat owners as parties) v. Cross Liabilities Rule (we not look at - Insurance Companies)

2]
Balancing Creditor - who should receive $

Balancing Debtor - who should pay $

North Star   1882   im 53:  application rule

Rule: 
1]  Balance First

2]  Limit Later



can be unfair if ship sank

Chatttahoochee  1899  im 45:  

Moieties rule:  entire damage to both ships added together in one common mass and equally divided between them and thereupon arises a liability of one party to pay the other such sum as is necessary to equalize the burden.  

Ultimate Net Loss:  way of verifying that claim was settled properly.

1]  Add all/ total losses (pay out) for everyone.

2]  At end of computation, must make sure that UNL = original losses  (what every one pays = original losses)  

Compania Pelineon v. Texas Petroleum 1976  p. 794:  Damaged propeller, value of ships services drastically changed while in dry dock for repairs.  

H:
Entitled to recover net damages resulting from current market value of the loss of use of the vessel while in dry dock for repairs, not limited by the prior time charter rate.  

VALUATION TECHNIQUES - CONCURRENT REPAIRS - LOSS OF PROFITS ETC.
General Average:
¥ Likely piece of collection claim

¥ Carrying vessel may collect general average contribution from its own cargo.



Any $ ship had to pay to repair vessel or to get ship out of place of imminent peril and into shipyard.

¥ Cargo may then make claim from the liable vessel (non-carrying vessel) for



1]  physical damage to cargo



2]  claim for its share of general average.

¥ Non-Carrying Vessel - calculating itÕs claim 



May claim $ paid to cargo for general average (see notes p. 52)

Pre-Decree Interest:
¥ Past - assumed got pre-decree interest

¥ Mutual fault early - some doubt but ...



Reasoning: 1] possible bad faith; 2] overstatement of damages by either party; 3] litigation delay from defenses (often bifurcated trials).

¥ Now - cts beginning to grant it.  

¥ See also p. 806 note 5

Notes:   SEE PROBLEMS P. 61

¥ 1]  P&I claims can claim both v. carrying ship (crew member of) and non-carrying ship as well as other possible tortfeasors.

¥ 2]  If a ship can limit liability may have an imbalance in UNL (and inequity).

¥ 3]  Cargo - canÕt claim v. carrying ship via Harter/COGSA because of errors of navigation defense; but can v. non-carrying vessel and other tortfeasors.

Note:  p. 799+

¥ Begin with principle that if a vessel is a total loss, the loss is represented by its fair market value.  If no market - figure must be a Òreasonable judgmentÓ having its basis in a proper consideration of all relevant facts.  

¥Weak Boat Doctrine - if a vessel is old and weak and collapses due to Òordinary contactsÓ - it is unseaworthy and canÕt collect for such contacts.

¥Cost of repairs:  When vessel is not total loss, owner is entitled to cost of restoring it to condition just prior to collision.



Damages are measured by diminution of value of property.



Not necessary that repairs actually be made.

¥Burden of Proof:



When extensive repairs are made after collision, owners burden to prove which repairs were made necessary by accident.



Temporary repairs  - when temp repairs are necessary to facilitate use of vessel until major repairs, they are allowed.



Duty to Minimize damages - owners have duty to have repairs made with due regard to minimizing costs.  Cts can determine if costs are excessive.



Burden to show failure to minimize damages is on D.

¥Economic Loss:



OwnerÕs lost profits  -  total loss, owner is entitled to net freight pending, calculated by deducting anticipated expenses from gross freight.  



Claim for income lost from allision may not be disallowed merely b/c claimant fails to prove specific K lost due to being out of commission.



When total loss, owner usually not compensated for loss of use of vessel beyond pending freight.



When vessel not total loss - owner entitled for lost profits on casualty voyage and detention damages.



In lieu of detention damages, ct. may allow costs for obtaining a substitute vessel.



Loss of use of a vessel purely for recreational purposes is not compensable.  

VALUATION:
1]  Preferred Mode to Measure - Market Value:


2 ways to derive.

¥ Cliche:  Òthe worth of the thing is the price it will bring.Ó



look to market transaction



a sellerÕs unaccepted offer is the ÒmostÓ it may get (though ÒprovesÓ 0)



a buyerÕs declined offer is the floor (though ÒprovesÓ 0)



At least these can help establish a range.

2]  Marine Surveyor or Ship Broker:  Forensic evidence.
¥ A contemporaneous sale of similar vessels, when up to 6 months earlier or later than the sinking



a]  highly probative - is a Òsister shipÓ built same yard same plan



b]  Òclass shipsÓ - standardized ships, considered similar.



c]  judgmental criteria:

*  3 Main - age, carrying capacity, cargo handling equipment

*  Others - speed, coastwise privileges (built in US)

*  Special purpose vessels - hard to value, hard to use as valuing device b/c specialized ships get more $ 

3]  Preferred Surrogate:
¥ Reconstruction costs (depreciated) - reproduce the vessel (less depreciation).



What if sunken vessel was Òover improvedÓ true for yachts with mahogany interiors etc which probably would not get same price on open market?



All very speculative



Depreciation schedules discount along useful life - often 20 yrs.  

4]  Capitalized Earnings:  Look at future revenue stream that vessel would have produced.  (Swan likes, courts generally donÕt)

¥ ??How long will vessel continue to operate - useful life of vessel is not capitalized.

¥ ??How to calculate earnings - historical record?  anticipated market?  

5]  Insured Value:  many courts hesitate to use this

¥ feel parties overvalue insurance for vessels

¥ some cts. will use it.

6]  Assessed Value:  esp. w/ state that have personal property taxes

¥ Problem - excessive variance between how different states assess property



ok if assessors do so on fair market value.

¥ Yachts lose value rapidly - Why?



1] Volatility of market



2]  Obscelescence - like cars - people like ÒnewÓ yachts, latest model (though more of a factor before than now).



3]  Up front transportation costs - transport to port - $ borne on 1st sale (Single port factories with high transaction costs for yachts.  Fishing boats are built in lots of places). 



4]  Advertising and Promotion of yachts - costs are borne on first sale



5]  Dealer Profits - yachts use middlemen, most other vessels donÕt.

Constructive Total Loss:  CTL - legally a total loss

Losses:
¥ TL - total loss - vessel burns to bits, sinks in deep water.

¥ CTL - sunk in shallow waters, recoverable

CTL:
¥ When it costs more to do repairs than the sound value of the vessel would be after repairs.



Often a difficult judgment to make.



Can add to costs of loss to make such determination as a Òreasonable amount of surveyÓ underwater survey to determine worth of raising vessel from bottom.

¥Cannot get owners claim - detention or loss of profits.  

TL Theory:  Restitution in integrum.

¥ Restore you to totality where you were before the loss.

¥ Problem - long time till trial.

¥ There have been cases where had a total loss and Owner got $ for lost profits:



Bayer v. Hanson - owner diligently tried to get replacement fishing boat, missed start of fishing season by 3 weeks - Ctl. allowed cover and gave $ loss of profits for 3 weeks.

Weak Boat Doctrine  - p. 800

¥ Rarely invoked

¥ When used, usually with barges, old wooden vessels.

¥ Argument - it was not a big collision, the boat sank from a normal ÒcontactÓ and sank because it was a weak boat.  

Repairable Vessels:  p. 800

Ships that are not a Total Loss or CTL  - considered repairable.

¥ do not have to make repairs

¥ As long as vessel is seaworthy - get $



must get estimates and bids for repairs.

Temporary Repairs:  p. 801

¥ Temporary repairs needed to facilitate use of damaged vessel until major repairs can be undertaken.

¥ Can add costs onto total hull damage.

¥ Insurance reports will declare it as ÒOutstanding RecommendationsÓ

¥ CES - Constructive _________ Subsidy:  must be made if at all possible in a US port.  

Mitigation of Damages:  is there a duty to Mitigate?  Yes

¥ CES ships will excuse this duty because one is statutorily required to go to US port.  

Types of Repairs:  (done by engineers)

¥ Yard invoice - material and labor plus set profit at 10-15%.

¥Special Item:  Gas Freeing - if tank ship, must remove all volatile gasses



sometimes crew will do on way into port (check if done) - if so, OK.

Staging - scaffolding etc to work on hull

Dry Dock Charges
Shore Current - electricity from shore

Watchman - required by INS if foreign crew

Painting - special paint, done at end, to repel water growth on hull (last thing done)  

Scrap Allowance - credit for scrap steel 

Non-Stock Yard costs - 

¥Launch service - get emergency personnel out to vessel

¥Towage and pilotage - from point of casualty to port (General Average Expense)

¥Radiograms
¥Port Engineer --**Try to fight this on theory that the port engineer is a full time salaried person and a cost of business not a cost of collision.**

¥Stevedoring - expense to move cargo for repairs (General Average Exp)

Proximate Cost:   how proximate does a damage claim have to be for third parties p 803

¥Robbins Dry Dock v. Flint  -  one step removed is the rule



Had the ship not been delayed due to dry dock flow ...  Ct said too removed.

¥Cargill -  chartererÕs grain spoiled, shipyard botched repairs and delayed return.

¥ Profits lost by shipowner - most are recoverable, even if remote.



Not higher rate - loss must include costs incurred (crew $)

¥Struma  Charterer had to pay hire, failed to go off hire.  collected from collision.

¥ Charterer sues collier for lost time.

¥ What if parties not in privity of owner.



ex; ram lock - can other ships sue for delay



Canadian Rule - cannot collect



US Rule - more iffy - see Steinbrenner case.

DETENTION AND LOSS OF PROFITS:
2 components of OwnerÕs Costs:
¥ Detention

¥ Loss of Profits

Detention:
¥ Out of pocket costs due to collision delay

¥ Detention period until on position, on course (where were before)

¥Variable Costs:



1] crew costs - variable if can diminish them, ie - no work no pay is an option in their K.



2]  fuel and stores - use actual out of pocket costs b/c no bunker consumption etc.



3]  No crew overtime:  when ship is not voyaging, be suspicious of overtime.

¥Fixed Costs:



If overseas where repatriation is not possible or too $, maybe ok.



Do not include overhead, insurance premiums etc.

Concurrent Repairs Doctrine:
¥ 2 kinds of shipyard work



OwnerÕs work - routine overhaul etc.



Collision repairs.

¥ Common sense is if you do repairs, get all done that you can in 1 step.

¥Collision Repairs:



1] Immediate and necessary (including temporary)



2]  Deferrable repairs.

¥ If immediate and necessary - wonÕt get seaworthiness certificate

¥ If deferrable, will be let go until scheduled drydock.

¥ Determinations:



Owners ride free on collision repairs (immediate and necessary)



Collision defendants ride free on ownerÕs repairs.

Detention - When does the meter run for repairs?

ex 1]
Immediate repairs - ownerÕs repairs at 3 days and collision rep. at 6 = Charge tortfeasors 6 days worth of repairs.

ex 2]
Deferrable repairs - collision repairs 6 days, ownerÕs 3 days = tortfeasor only pays for 3 days.

ex 3]
Sit: 6 days each, but  only 3 days overlap (total time in dock - 9 days):  If deferrable - tortfeasor pays only 3 days.  If immediate and necessary - tortfeasor pays 6.

see Buchard Transport Co. v. Tug
LOSS OF PROFITS :

Loss of Profits - literally net profits owner deprived of while ship in detention.

Calculations:
¥ 5 Voyage Rule



Ct looks at gross revenue + expenses for 2 preceding voyages, collision voyage and 2 succeeding voyages.



Gross Revenues - gross expenses = net profit per day.

¥ 3 Voyage Rule

¥ In General:



Do not include detention period, going to and from port for repairs.



Taken down to 1/10 or 1/24 of hour.

¥ Look out for inclusion of indirect costs such as ÒoverheadÓ



Use actual operational costs.

Spare Boat Doctrine:
¥ if have a flotilla and could bring a spare, non $ earning vessel on line, argument can be made you were not deprived of lost profits.

Pleasure Craft:
¥ Should not get loss of profits



Loss of pleasure use is not loss of profits.

LIMITATIONS ON LIABILITY:
Notes:
¥ Most ships have unlimited entry as a member of ship club.

¥ Shipowner may petition ct for exoneration or limitation of liability.



Will always apply for exoneration - never get it



May get limitation of liability

¥Limitation of Liability is not an Absolute Right - It can be BROKEN!



ÒBreaking Limitation - if ship owner had privity and knowledge



Ship Owner can also be high up in corporate ladder.



If can ÒbreakÓ there is no limitation of liability.

¥ Strong similarity to in rem proceedings with limitations/ if break limitations, like in personam with no limitations. 

¥ Multilateral treaty that US is not a signator to that is very different from our law.

Liability Equation:
PVV + PF = LF



Post Voyage Value + Pending Freight = Limitation Fund

Limitation of Vessel OwnerÕs Liability:  sp. 41

¤ 183:
 Amount of Liability

a]  US or foreign vessel; w/o privity or knowledge of owner will limit liability to PVV + PF



Pending freight - earned freight for voyage (not future freight)



ex:  half of round trip voyage - get 1/2 total voyage $.



What if pre-paid freight in BOL?  then can argue that get full amount even if voyage ended less than full trip.  Gilmore and Black

Note: Rest of World sp. 168+ (173)



Ship value amount calculated in monetary unit per ton of vessel - a set amount.  If ship is sunk:  US =$0;  Euro=Set value



They do add pending freight.

¤ 183:
(b) - (f) = Cirovich Amendments

b]  If amount able to pay is less than $420/ton - can be raised to $420/ton



ONLY for loss of life or bodily injury.

¥ 2 funds will exist, one on top of the other



1] Basic limitation fund. - all parties will share the basic fund



2]  Cirovich fund on top - only personal injury claims can collect from the Cirovich fund.

c]  Sometimes subtract space/weight specified (we wonÕt)

d]  ÒDistinct OccasionsÓ



Conceivable that would have more than one catastrophe on a voyage.  Get a Cirovich fund for each and every catastrophe.

e]  Easier to break limitation with personal injury/death.



Constructive privity and knowledge need only rest with Master of vessel, not higher ÒownerÓ.

f]  Defines Seagoing Vessel - what is not a vessel?



Yachts are not - but easy to establish privity and knowledge of owner - usually at helm.  Big concern re: ferries.  Tank Vessels are also excepted.  AC Dodge  said not meant tank vessels, meant tank barges.

RULE F: LIMITATION OF LIABILITY
Rules for Filing Limitation of Liability:  sp. 229

1]
No later than 6 months after receive claim.



in fed. dist. ct. owner a] shall deposit in ct value equal to ownerÕs interest in vessel or approved security.  OR b]  Owner may transfer to trustee such sums as court may fix as necessary (for cirovich claims)



Pl. too must give security for costs if counter claim. {a or b}

3]
Upon compliance - all claims and proceedings v. owner or ownerÕs property with respect to the matter shall cease.



In order to meaningfully prioritize, a court must have control of the entire problem.  This provision allows Fed Judge to Stay a state Ct. Action. (reminds of a preferred ship mortgage or savings to suitors clause issues).  In face of a complaint - this will stop a savings to suitors case.

4]
 sim to in rem

5]
Answer must be filed to ÒbreakÓ limitation

6]
All interested persons to be revealed

7]
Can Request ct to raise ÒfundÓ to equal PVV

8]
Funds to be divided pro rata 1] proportional; 2] saving any priorities.

Yacht Juliane 1967  p. 1026:  I: does limitation of lia. act apply to pleasure craft?

H:  So long as pleasure craft are on navigable waters, the Limitation of Liability Act applies to pleasure craft.  

??? Must have admiralty jurisdiction to use Limitation of Liability Act?  



here pleasure craft is not for commerce?  See next case under SMJ

SUBJECT MATTER JURISDICTION:
Seven Resorts v. Cantlen  1995  p. 1044:

Sailboat owner on lake Shasta wanted to use Limitation of Liability Act

H:
1]  Jurisdiction conferred by the Act remains coextensive with that of modern admiralty and maritime jurisdiction (ie: must first have juris. to use Act).  The act alone does not create a cause of action

2]  Must have a nexus with navigable waterways 

3]  Must have nexus with maritime commerce and navigation.

Note:
Limitation of Liability Act is an overlay that rests over an existing set of  circumstances and existing rights (Admiralty).  By itself it creates no cause of action - no stand alone basis for federal question jurisdiction.  

PERSONAL CONTRACTS:
Personal Obligations/Responsibilities Doctrine:
1]  Federal Wreck Act:  Fed Statute to mark or remove a wreck that poses a hazard to navigation.

¥ Creates an independent obligation of the owner - therefore the limitation to liability act cannot apply.  This is a personal obligation and owner is liable for the full amount for wreck removal.

2]  Rivers and Harbors Act of 1899:  

¥ cases not allowing limitation for certain obligations and fault arising under the Rivers and Harbors Act.

3]  State Oil Pollution Laws:

¥ 1]  Cleanup is not a separable obligation

¥ 2]  Federal limitations trump state oil laws. 

¥ however RE Oil p. 1049 holds that Trans Alaska Pipeline Auth. Act where applicable implicitly repeals Limitations Act.  

Cullen Fuel v. Hedger  1933  p. 1050:  Scow clearly unseaworthy, bought personally from owner.

H:  
When K/sale is such as to constitute a personal contract, limitations of liability are not available.  

Notes:
¥ Bill of Ladings are not personal K.

¥ Claim to indemnify under a personal K is not limitable.  

PRIVITY OR KNOWLEDGE:
Petition of Kinsman Transit  1964  p. 1053 - Steinbrenner case.

Rule:  where a vessel is held in corporate ownership, the imputation of privity or knowledge to the corporate owner will be made if a corporate officer sufficiently high in the hierarchy of management is chargeable with the requisite knowledge or is himself responsible on a negligence rationale.  

Linseed King  p. 1055 - Exec. officers knew not to run ship in ice.



Manager was negligent in simply instructing the master not to operate when there was ice and not enforcing that the master not do so.

Notes:
1]
In cases in which responsible management on shore are aware of dangerous practices of a vessel, privity has been found despite lack of knowledge re: particular negligence that led to accident.

2]
Who is a managing agent?



1] Policy making office or employee



However- has been held that managing agent must be one in field of operation in which the negligence occurred in order to find privity.

3]
Verdin - Ct found owners consciously neglected to find problems w/vessel. Not just what actually know, but what officers should have known if had been up on inspections.  [sim to fire statutes where there is a duty to be diligent in preparing for fires - can disqualify from limitation of liability]

4]
Brister - Failure to discover b/c of failure to inspect will eliminate limitation of liability.

5]
Chickasaw - Court found that knowledge of regional office manager of shipÕs problem was not privity b/c ship had not returned to home port.

6]
Cedarville - simultaneous communications with captain during emergency does not grant knowledge b/c no one can second guess the master on the bridge in an emergency context.  

Doctrine of Ratification


Oral communication and approval can prove privity and knowledge - but it does have limits.  

Farrell Lines  1976  p. 1058:  



Knowledge or privity of any fact or act causing the accident is not enough for denial of limitation; it is only knowledge or privity of negligent acts or unseaworthy conditions which trigger a denial of limitation.

SAVINGS CLAUSE ISSUE:
Jefferson Barracks Marine Services v. Casey 1985  p. 1081:

Case where Pl. wanted to take to state court in savings to suitorÕs action and D wanted to apply federal Limitation of Liability Act.

H:
Case will continue in state court, but Fed. District Court retains exclusive jurisdiction over the issues of 1] appelleeÕs right to limit liability, 2] the proper value of the limitation fund and 3] all matters affecting the right of appellees to limit liability.  

SIZE OF THE FUND
Amount of the Fund
City of Norwich:    p. 1070

¥ Language Òshall not exceed the amount or value of interest of such owner in such vessel and her freight then pendingÓ means the interest of the owner at the time the voyage is terminated.

¥ Question of whether the hull insurance must be deposited into the limitation fund (calculations ) -- NO.  R:  owner is not required to insure and thus should not be denied the benefit of doing so.

Note:  

1]
City of Norwich rule that ins. is independent of limitation proceedings also extends to liability insurance.  

Direct Action Statutes:
Direct action statutes:
¥ Permits parties to name and go after insurance companies as D.

¥ Only Louisiana and Wisconsin permit this.  Most other states see as prejudicial to allow jury/ct to know insurance company is paying.

MD Casualty v. Cushing  p 1071

¥ Direct action schemes in admiralty not permissible b/c it is a state imposition on a federal realm (admiralty)

¥ Solution as to how can permit direct action in adm:



1]  Go to owner first and allow owner to apply any limitation of liability.



2]  If award is not sufficient to cover what should get (as decreed by ct) because of limitation, then can go after insurance co to fill out unsatisfied claims.

Nebel Towing  p. 1072  - Held Opposite Md Casualty

¥ Insurer liable for full loss to policy limits.

¥ F:  the policy was written much looser.  Could be fact specific.

Note:  This conflict is only a problem in 2 states.

Crown Zellerbach  p. 1072

H: 
 A policy clause limiting the insurance amount to the amt. of the limitation fund is enforceable.  No special lang is used, so long as it is clear.  

R:
Becomes a K term.  Crown Zellerbach clause.  

Flotilla Rule:
¥ If have flotilla (more than 1 vessel) - must pull out the PVV for each vessel that is a tortfeasor (separate tortfeasors from non-tortfeasors within the flotilla).  

¥Exception:  If the Claimant is a party under K to ship owner, then all vessels committed to the performance of the K are valued.  

Marshalling of Assets:
¥ Another example of Admiralty courts using equitable powers.

¥ Allows Ct. to manipulate funds and who receives them when there is a shortage of $ (often lim of lia involved) to maximize the amounts that all claimants may receive.  Done by denying some claimants access to certain types of funds.  

PROBLEMS:  IM 61 - 64
See the problems and notes p. 57b - 58a

Problem Solving:
1]  Add up all losses

2]  Determine shares

3]  Apply limitations

4]  Each ship payÕs otherÕs cargo  (actual payment + what need to get proper Òshare)

5]  Balance payment.

ÒBreakingÓ
1]  
Try to use ¤ 183(d) to break limitation - due to knowledge of master prior to voyage.  Then fund is unlimited and P&I wonÕt have to come out of ¤ 183(a)

2]
If P&I has several option who to sue - argue that it should come from the party that can pay it.  (ct may say ok)

3]
P&I must always participate first in the basic fund, then access the Cirovich fund.  

Balancing Issues:
¥ What to put in each column - all claims paid or payable.

Pour Over Doctrine:

¥ If the limiting ship is also the balance creditor, it  must pour into its limitation fun whatever the balance payment is that is representative of its hull loss.  

¥ Cited: Phillips v. Clyde where they had to choose between:  (np 58)



Pour Over Amount or PVV + PF -- whichever is greater.  



Swan says can add both together.

Endless Loop/Endless Iteration Doctrine:
¥ In calculations - if one party is limiting and the other party wonÕt get full amount of recovery - do not factor this in and recalculate. 

¥ Rule is set the fund - then apply limitations/set amounts.  

INJURIES TO SEAMEN - MAINTENANCE AND CURE
Maintenance and Cure and Unearned Wages:
Maintenance and Cure - M&C
¥ Common law remedy - also tied statutorily to unearned wages

¥ No-Fault arrangement predicated on employer-employee relationship.

¥ No partial or permanent disability awards.  

Maintenance:  The cost of supporting yourself

¥ Cash amount on per day basis to live equivalent to how would live on ship



traditionally $ 8.00/day; Ct. has awarded up to $20.00/day

¥Tate v. Am. Tug  - depends on commercial value of what was available on ship.

Cure:  The cost of getting the medical treatment you need.  

¥ For period between when get Not Fit for Duty (NFFD) slip and when get Fit for Duty (FFD) slip/ or, when recover as well as will (may not get FFD).

Maintenance and Cure Period:
¥ M&C period ends when you are as fit as you are going to get

¥ M&C does not exist for palliative care (general pain, etc).  

Unearned Wages:  Very little litigation re: this b/c often coupled with other actions.

1]
Earned Wages - hours already put in on the voyage

2]
Unearned Wages - hours would have worked for the remainder of this voyage.



When b/c of injury unable to go on the clock for end of K period - equitable that should be able to get this money.

3]
Tort Action - Lost Future Wages - goes on till rest of working life.

Note:
Merchant marines often have low base pay with lots of O.T.

¥ Easy to get low base pay.

¥ To get O.T. must have good evidence of prior work history - good work skills for lots of overtime on every trip, volunteers, etc.

¥ Presumption - base pay only, must prove would get beyond that.

Maintenance:  What of harbor, tug, dredge workers etc.

¥ Especially when not sleeping on board.

¥ If purely a day job - no maintenance (unless vessel fed crew)

¥Willamson v. W. Pac Dredging  - Dredge had bunking facilities; but company had policy that if w/in 30 miles of home, crew sleep at home.  H:  Must pay maintenance b/c policy was for convenience of owner, normally crew would sleep on board.  

Who gets maintenance?
¥ Crew person is a person in an employer-employee relationship with owner.

¥ What of injuries off ship?  Courts will make distinction as to requirement that injures be totally job related.



Blue Water Sailors - BWS in foreign ports are HIGHLY PROTECTED


Live at home sailors.

¥Warner v. US - sailor falls into dry dock - away from home - get M&C

¥Aguillar - Shore based sailorÕs injury must be while in the service of the ship.

Defenses to M&C Action :  yes, but stingily applied

1]
Gross Inebriation

2]
Fighting or altercation where they are the aggressor

3]
VD.   Does this also apply to AIDS?

4]
Willful concealment of the disabling condition - but only if the owner asks!

M&C:
¥ Must be an injury on board ship or in course of duties (read broadly for blue water seamen) or an illness that manifests or arises on board a ship. 

Vaughn v. Atkinson   1962  p. 885  Measuring damages

Worker got TB on vessel; while recovering did not get paid M&C so worked as cab driver; D then tried to get offset from M&C for $ earned while ÒrecoveringÓ

H:
1]  TB is a compensable condition for M&C

2]  Owner cannot get offset for work done while on NFFD.  To do so would allow D to force Pl. to work and then claim offset.

3]  Pl. can get attorney fees and compensatory $ if D was callous and not investigate claims properly to the detriment of PL (cover costs Pl. incurred had D paid properly).

4]  M&C cannot be abrogated by K terms.

Notes:
¥ Generally - if M&C is paid on time, will not get attorney fees.  If D delays such that must use legal system to get paid, cts. will award fees to cover extra expenses.  

¥Morales  5 Cir. - can get punitive damages iff owner shows callousness and indifference to seamanÕs plight.

¥Glyn  9 cir - No punitives period.  

Unearned Wages - is a remedy under M&C

¥Forest v. Carnival Cruise  - Unearned wages is connected to M&C only, not also to Jones Act.  

History:
¥ Used to have marine hospitals - would have consequences if refused medical care at marine hospital (funded by Tonnage Tax - ended in 1981).  Now go to any public hospital.  Must be able to fully justify going to private hospital.  

Injury at Sea:
¥ One of liberties a ship owner has is to deviate at sea for potential loss of life.

¥ What if injury is due to 3rd party negligence?



Owner must pay M&C and has cause of action v. 3rd party.  

¥Illness - issue is when illness manifests.  Did sailor come on board healthy?

¥Injuries - often issue of exacerbation of prior injuries.



becomes cause in fact issue, proximate cause issue.  Can recover for addition further injury, but not entire injury.

UNSEAWORTHINESS
Breach of Warranty of Seaworthiness:
¥ Strict Liability Remedy (absolute)



The D must prove ship was fit.

¥ Ship owner has an absolute duty to make the ship reasonably fit



not perfect, but reasonably fit.

¥Ò shipÓ includes - ship, cargo containers, cargo itself (ex: toxic or flammable cargo); crew (was the seaman of known vicious proclivity; skilled); orders (unseaworthy order - order 2 men to do a 3 man job); equipment on ship.

¥ First question to any problem should be - ÒHave I got an unseaworthiness claim?Ó

Oceola - Warranty from ship owner to crew.

Sandagger - person burnt from ÒunfitÓ kerosene can.

Marrick v. So Seas Shipping  - Warranty to provide all rope to be reasonably fit 



Warranty of seaworthiness is absolute.

Warranty of Seaworthiness:
1]
It is not disclaimable - canÕt get out of it with K terms

2]
Can be offset by contrib. negligence of crew person - becomes comparable negligence which reduces or offsets awards.  



Contrib neg is not a bar to unseaworthiness claim.

Unseaworthiness Condition:

¥ Seaworthiness is breached when there is a condition which renders the ship, appliances or crew unfit.

¥ Condition can be negligently created, but does not have to be.

Transitory Unseaworthiness:


Short lived practice in Ô50s that made transitory conditions not fall under unseaworthiness.



See notes p. 61 for 3 sample cases.

Mitchell v. Trawler  Racer - 1960 - ended Transitory Unseaworthiness Doctrine.

¥ A condition is unseaworthy the instant it exists.

but see:  Victory - stevedoring equipment on dock beside ship is not unseaworthiness of ship.

Notes:  Unseaworthiness:

¥ Unseaworthiness is a question of fact - for jury if is one.

¥ Unseaworthiness may consist of a Òsloppy conditionÓ -



failure to provide serviceable tools/equipment



failure to provide safety devices



latent defect in equipment.



dangerous methods of operating otherwise seaworthy equipment (note, not one time error, but methods - ÒconditionÓ)

Hughes v. Conti Carriers  1993  p. 896 - Pilot tripped going to put up safety lines on tug docking for re-fueling.

H:
1]  Comparative fault can mitigate damages due to unseaworthiness.

2]  Unseaworthiness is a question of fact to be determined.

3]  Safety devices need not always be up (depends on context) to constitute seaworthiness (vice versa - down doesnÕt necessarily mean unseaworthy)

Comparative Negligence:
¥ Must take due care for yourself as well as for the condition of the ship in all actions.  Even when correcting a deficiency of the vessel.

Unseaworthiness:  The West-Romper test.  p. 910

¥ When does an owner guarantee seaworthiness? 



When the vessel is in navigation.



If vessel is mothballed or in winter storage - not Òin navigation.Ó

¥ Ships under repair?



If vessel is in water and crew members on board - yes navigable



If vessel is in dry dock - no.

CONTEMPORANEOUS NEGLIGENCE:
Contemporaneous Negligence:
¥ does not constitute unseaworthiness.

¥ Gets to practices by parties not employed by ship owner.

Ferronte - improperly loaded sling, repeatedly done so.



Pattern of loading became unseaworthy condition.

Crumante v. Henry Fisher - Negligently set winch safety mechanism



negligent longshoreman act but, the unsafe setting of a piece of equipment on the vessel constitutes unseaworthiness once it is set.

Mascale - cargo jammed in tween deck, used 2 booms to try and jerk out



Ct - operational screw ups constitutes unseaworthiness.

but see: Usner v. Luckenback  1971  p. 902:  longshoreman injured by dropping cargo.

H:
1] Unseaworthiness a] extends beyond members of crew to others on board; b] owner is liable even if unseaworthiness is transitory; c] though injury may be suffered elsewhere than on board vessel.

2]  Unseaworthiness is a condition - doesnÕt matter how it got there (not need negligence - liability is absolute].

3]  H:  The isolated personal negligent act of an employee (longshore worker)  does not constitute unseaworthiness.

WHO IS COVERED BY THE JONES ACT?
Federal EmployerÕs Liability Act:  sp. 39



to cover RR workers not covered by other workmanÕs comp schemes b/c place of work ÒmovesÓ

¥Ò Whole or in partÓ - a featherweight burden of proof for negligence of owner.

¤ 51:
1] Employee suffering injury while employed

2]  Resulting in whole or in part from negligence of any officers, agents,... or by reason of any defect of insufficiency due to its negligence.  

53:
 Contrib Neg.



Contrib neg. is not a bar to recovery - $ proportional



Also: breach of law to protect employee by the employer is breach per se and employer can claim no contrib neg.

54:
Assumption of risk of employment



Employee shall be held not to have assumed the risk.

56:
Concurrent jurisdiction with State Courts
Jones Act:  sp. 47

¤688:
a] Right to trial by jury (GML - no jury)



Allows Railroad Laws to apply, see FELA above, incorporated by reference.  Includes:  Contrib Neg rules; Concurrent State Jurisdiction; No assumption of the risk; etc.

Structure of the Jones Act:
¥ Requires a relationship between shipowner employer and employee seaman.



Cts. have been generous in definition of employer, sometimes not the ship owner.  Desire to protect seamen.

Robinson-Ross Test for Jones Act Seamen  (The Basic Test)
Someone who meets one or both:

¥ 1]  Permanently assigned to a vessel in navigation. (part of the routine and normal compliment of the crew]

¥ 2]  a] Do a substantial amount of work on the vessel and b] work done contributes to the function, maintenance or mission of the vessel.

SW Marine - longshoreman works daily on dumb (not motorized) barge



Not a Jones Act Seaman

Nelson v. US  1980 -  Defining Owner

D not ship owner, nor bareboat charterer, but was a ship operating firm supplying ship to new owner - Yes ÒOwnerÓ  (ie: employer).

Guidry?? - Pl. not entitled to Jones Act status because employer not shipÕs owner.

General Rule:  Should be Shipowner (employer)/Crew Person (employee)



But must look to specific facts.  

McDermott v. Wilander 1990  im 69:  Paint foreman assigned to painting vessel but working on rig.  ÒMissionÓ issue.

f:
DCt found 1] permanently assigned to work on rig; 2] performance of duties contributed to function/mission of rig  = seaman.

H:
1]  Seaman status for employment related to vessel in navigation 

2]  In duties connected to work of vessel (ie: function, maintenance or mission of vessel).

3]  For court to decide if ÒseamanÓ is eligible - question of law/statutory interpretation.

Chandon v. Latsis - tried to clarify McDermott but ..

H:
Land based engineer assigned to go out to bring in vessel for overhaul (duties to determine what should be done in dry dock) was not seaman for Jones Act.



Dissent:  since was out on vessel, and job was to help vessel in end, did not matter that duties on board were for future benefit of vessel - should be declared Jones Act seaman.  

Francis v. Pan American Trinidad Oil  1973  im 75:  Deep sea diver, barge, Amoco ÒsupervisorsÓ on board, actually gave orders, not just observe.

H:
Diving was an integral part of AMOCO operations and although AMOCO not ship owner, it was Employer/enterprise.  ?? Importance of facts that AMOCO supervisors (2 - not just 1) participated in discussions??

Can there be more than 1 employer?
1]
Cosmopolitan Shipping  -  Jones act should be construed to protect seamen from acts of proximate owners/employers.  Rules of private agency should not be applied strictly.

2]
Spinks  -  w/employee though labor service working long time on one vessel - a] found employee was borrowed servant for Chevron; b]  Pl can seek relief from either ÒemployerÓ and let them settle who really is liable.

Vessel - Must be ÒIn NavigationÓ  

1]
Vickers  - Jacked up drilling rig is a vessel, even when spudded down.



Odd to think it is a Òvessel in navigationÓ  

2]
Reeves  -  Dredge in a land locked lake is not in Ònavigable watersÓ b/c cannot participate in interstate commerce - worker not Jones Act Seaman.  

3] 
Mitola v. JHH Physics Lab  - Science vessel, deploy acoustic cable, scientist inj.



Oceanographic Research Vessel Act statutorily states that people on board such vessels are not covered by the Jones Act.  

JURISDICTION OF JONES ACT
Apply Lauritzen Factors to determine if Jones Act should apply:
1]  Flag of ship

2]  Domicile of Pl.

3]  Domicile of D.

4]  Locus of injury, where it occurs.

5]  Where articles were signed (K for employment)



Accessibility of remedies under foreign flag nation (note: not comparable remedies but any remedy)

6]  Contacts with forum.

Plaintiffs:
¥ Courts are expansive to include US citizens

¥ Resistant to apply Jones Act to non-citizens

Coates - US resident, on foreign flag vessel off Arabian Peninsula is not Jones Act S.

Dialoviera - Injury alongside brazilian oil platform



Upheld Forum Non-Conveniens



Ct used Choice of Law rules and FNC to deny Jones Act claim.

Voliragas - Greek-Panamanian Operation, occurred in US waters



Locus - yes



All other criteria no  == NOT Jones Act Seaman

¤ 688b:
Congressional response to foreigners trying to use Jones Act.  sp. 47

No action can be maintained if person 1] was not us citizen or permanent resident at time of accident if incident occurred:

1]  exploration, development or production of off shore resources

2]   does not include transport of resources (esp. oil tankers - are Jones Act Seamen)

3]  Exception - if can prove that there is no remedy under a] the nation asserting jurisdiction and b] the domicile state of the worker.  

JONES ACT - STANDARD OF CAUSALITY:
Kernan v. American Dredging  -  Standard of care case.

¥ Tugboat/barge with lanterns near water - water ignites from petroleum fumes

H:
Since breached statute - Breach Per Se and Owner Liable.

Smith v. Trans-World Drilling  1985  p. 940:  Worker crossing roof tops on pipe falls.

H:
Since pipe did not have handrail in violation of Coast Guard regs - Breach/Negligence per se and owner liable.

Negligence/Breach Per Se requirements:
1]  Violation of Regulation/Statute

2]  Pl. member of protected class of that statute

3]  The injury was of the type the statute wanted to prevent (type of hazard to avoid)

4]  No excuse for non-compliance of regulation/statute.

5]  Causation (Smith - good lawyering - Òas he fell, he reached out - nothingÓ)

Standard of Causality:
1]
With negligence per se - any violation, no matter how small constitutes claim.

2] 
Unseaworthiness - higher standard - ordinary proximate cause standard.

Bergen v. F/V St Patrick  1986 - scallop boat loses 13 crew members in storm.

H:
Breach per se - boat was sailing with unlicensed officer.  

Hopson  - Rarely cited but potentially significant re: Non Delegable Duty of care.

f: 
 In process of repatriating ill crew member, member involved in car accident on way to embassy.

H:
Negligence is imputed to shipowner b/c duty to repatriate is non-delegable (taxi was performing the duty of the owner).  

DAMAGES UNDER THE JONES ACT
Horsley v. Mobil Oil  1994  p. 948:  

H:
Not Recoverable under Jones Act:

1]  Punitive Damages

2]  Damages for loss of parental and spousal society.  

INJURIES TO LONGSHORE WORKERS: LHWCA
Longshore and Harbor WorkerÕs Compensation Act
Sieracki - Created Sieracki Seamen



Persons who go on board vessels to work and get injured due to unseaworthiness of vessel can recover due to unseaworthiness.



Prior had cause of action only for negligence.  

H:  Longshoremen can recover for unseaworthiness.

Waterfront Triangle - created by Sieracki Seamen and old LHWCA

see diagram np. 64 b


Result was stevedoring company would have to pay twice - 1] under LHWCA and again to Ship Owner who would sue for losses after seaman sued ship owner.  

Prior to 1972 Amendments:  cases

Ryan v. Pan Atlantic  - Ct granted right of indemnification to owner from stev. co.



basis - warranty for workman like service.

Petterson v. Alaska Steamship co. - Equipment brought on board ship.



Owner liable if equipment unseaworthy - but can sue stevedoring co.



Again stevedoring co gets hit both ways.

MODERN LHWCA COVERAGE:
Longshore and Harbor WorkerÕs Compensation Act  sp. 25+

¤ 902:
Definitions - be aware of who is included

3] ÒemployeeÓ engaged in maritime employment, longshoring operations or harbor work;  but does not  include:



long list - office clerical; club; marina not engaged in construction, replacement or expansion of marina; vendors; aquaculture workers;



g] Master or member of crew of any vessel
4]  Employer - a] workers in maritime employment, b] in whole or in part,      c] upon navigable waters of US.

12]  Compensation - money allowance payable under chapter to include funeral benefits.  

¤ 903:  Coverage

¥ a]  covers injuries, disability or death

¥ b]  government employees not covered (Have FECA)

¥ c]  if accident due solely to intoxication - not covered; or intentional injury or death.

¥ d] small vessels - may not/probably does not apply.

¤ 905:  Exclusiveness of Liability  sp. 30

¥ a] employer will pay.  If does not - Pl. may elect to sue in law/admiralty for damages.  



Comment:  hard to win D of longshoreman case, but can limit $ if read carefully.  Compensation - average weekly wage and annual wage in same employment.  Watch out for inflated wages.



D. cannot plead as a D that 1] injury caused by negligence of a fellow servant or 2]  employee assumed risk of employment or 3] that injury was due to contrib negligence.

¥ b]  Negligence of vessel - must be negligence not unseaworthiness.  



Employer (stevedore) is not liable to ship owner. (breaks triangle)



1] wipes out Sieracki Seamen - must prove negligence



2]  Wipes out Stevedore obligation to ship owner



3] If longshoreman hired directly by ship (Yaka Sit) - canÕt claim LHWCA if injury is due to negligence of persons engaged in providing stevedoring services.

          ?????WHAT DOES #3 MEAN??????

¤ 933:  Compensation for injuries where third parties are liable.  sp. 36

¥ a] need not elect remedies

¥ b]  Who can bring action.  Pl. and then Stevedores then Pl.



Pl has 6 mo. to bring action v. 3rd party; then stevedore co. has 90 days to bring action; then reverts back to longshoreworker

¥ e]  Recovery by assignee (stevedore co)



Can reimburse self for 1] past and future compensation payments; 2] medical costs; 3] attorneys fees.



Surplus then goes to injured longshoreman.

¥ f]  Longshoreman recovery action.



If not enough to cover compensation, stevedores must pay difference.



If More?  Statute does not cover.  St does recognize equitable lien that longshoreman must pay stevedore co. for compensation payments already made.  

¥ g]  Settlements and compromises



if settled for less than compensation amount - must get permission of employer (stevedoring co) or risk losing differential comp payments.

¥ h]  Subrogation (if employer is insured and ins. co pays, employerÕs rights are subrogated to ins. co.)  

¥ i]  Right to compensation as exclusive remedy:



this is exclusive remedy for employee v. employer for negligence or wrong doing of person under employ.  Shall not affect the liability of a person other than an officer or employee of employer (thus can sue ship owner.)

C&O Ry. v. Schwalb 1989  p. 980:  How know who covered by LHWCA?

H:
1]  Òessential elements of loading, discharging of shipsÓ



here belt cleaners (keep loading machinery working) and railroad yard worker (keep rail cars dumping) were covered.  

2]  4 Criteria must be met: 1] Injured in course of employment; 2] Employer must have some employees engaged in maritime employment; 3] Must be on navigable waters of US or adjacent area such as pier, grounds used for loading; 4]  Person must be engaged in maritime employment at time of injury.

Doctrines:
¥Old - Point of rest doctrine.  If cargo stops  from a continuous movement off ship, at that point it no longer remains maritime employment related.  ex:  unload cargo from ship, rests in place until loaded onto train - point of rest would call loading to train non-maritime.

¥New:  Look at essential movement of cargo from/to land transport to ship.



If it is still in an interface between ship and land, even if delay is several days, it is still maritime employment.



Test:  a] Is it participating in shore transport to on/off ship interfaceÓ

b]  If Yes - are they part of Òessential elementsÓ of loading the ship in some fashion?  

Prevetire -  rejected Point of Rest doctrine.  

Caputo  - Amphibious cargo workers - too hard to trace when covered by LHWCA.



Rule now is if participating in transition zone, and meet test above, they are covered by LHWCA entire time.  

The Perini Rule:
¥ If a worker is injured on Òwet waterÓ who would have been covered by the Act Prior to 1972, still covered today despite Òwant of a direct or substantial relation to navigation or commerceÓ



Considered maritime workers because 1] injured in traditional maritime locale and 2] required to perform employment duties upon navigable waters.



Perini - construction worker injured building foundation for sewage treatment plant to be 700 feet above Hudson river.  

LHWCA - THIRD PERSON LIABILITY:
Howlett v. Birkdale  1994,   p. 991 L/s slipped on plastic while jumping down.

H:
Owner has 3 Scindia Duties towards longshore workers on board.  

1]  No general duty for owner to discover dangers

2]  Once stevedores unload, anything obvious to owner should be obvious to stevedores, and they have a duty to take care.

3]  Hazard must be obvious as a hazard - not that it exists, but that what exists constitutes a hazard.  

Scindia Duties:
¥ 1]  Turnover Duty - must disclose known hazards likely to be uncovered and not obvious to an expert, experienced stevedore.

¥ 2]  Duty to Prevent Injuries - to longshore workers in areas under control of the ship ex: deckhouse where L/s workers need to rig deck lights (here very narrow category - areas where captain and crew maintain control during stevedoring operations.)

¥ 3]  Duty to Intervene - if stevedores continue to work in the face of danger.



Standard - if the stevedores continuance of the work is Òobviously improvidentÓ



Requires - 1] ship owner to know; 2] shipowner be aware the work will continue.



Note - no affirmative duty for shipowner to supervise stevedore ops.  

Note:
Longshore industry is heavily regulated by OSHA.  If a problem/ hazard with shipÕs equipment arises, regulations requires stevedore to stop working and report defective/hazardous equipment to shipowner.  Creates Actual Knowledge by owner.  [However - how often do they do this?]

Note:  Re: Yaka Situation - ship directly hires longshoremen.

Guiles - allowed longshoreman to sue ship owner based on negligence.



B/C injury was not attributable to a fellow worker, thus attributable to owner as ship owner not stevedore employer.

Burchett v. Cargill  1995   p. 1000:  Slippery hatch lid, l/s fell.

H:
1] Obvious that hatch was not safe to stand on

2]  L/S worker did not have to step on it

3]  Was covered with dust b/c of stevedoring activity (extra dangerous due to own actions/under their control, not ownerÕs)

4]  Not ownerÕs negligence, no duty to place non-stick surface on hatch.

Huger v. Damsk  - Old K doctrine of Preclusion applied

¥ If shipowner orders stevedores to keep working in face of a danger, can sue him for negligence.



will rely greatly on facts of case.  

Edmunds v. Compagnie -  p. 1000:  Contrib negligence plus 3 others negligent (4 tot)

H:
Owner liable for full amount less longshore workerÕs and employerÕs portions of contrib neg.

Jurisdiction of LHWCA:
¥ Act does not confer jurisdiction, must have Nexus to Admiralty to use it.



Commercial Activity on Navigable Waters.  

Carpenter - Time charter can be held negligent if had actual control of loading etc.

Situations:
1]
Bar of 905(a) applies to employer even if l/s workerÕs employer is not a stevedoring company.

2]
If injured person is not a longshore worker at all, then ship owner can go after employer.

3]
Indemnification clauses are ok if do not have a LHWCA employer as defined by the statute.

4]
What if a longshore worker created a hazard that injures a seaman?



Seaman can go after owner under 1] Jones Act Negligence and 2] Unseaworthiness.



Owner can go after stevedoring company b/c LHWCA bar is only for longshore workers.  

Morehead v. Atkinson  1996 np. 75:

f:
Bareboat charter of barges for hauling construction material and crew to site; construction workers would do some line work when docking.  While doing so, on worker fell down open hatch.

H:
Applying ¤ 905b LHWCA decided D was wearing ÒemployerÓ hat [since workers were doing maritime work when injured] and thus no cause of action for negligence under ¤ 905b.

WRONGFUL DEATH - DOHSA
Wrongful Death:
¥ Not always a remedy available in Admiralty

¥ 19 C Harrisburg - no remedy for wrongful death in admiralty

¥Moragne  1970 overturned this rule.

SwanÕs Death-Injury Chart.  Notes p. 70

3 Anomalities of pre-Moragne Law:
1]
Seamen injured in state waters could recover for injury - Seamen killed in state waters were without remedy.

2]
Seamen killed in inland waters could not recover - Seamen killed offshore could.

3]
Longshore workers killed in state waters got recovery - Seamen killed in state waters could not recover.  

Moragne  1970 -  As a matter of GML (common law) it overruled Harrisburg
H:
Recognized a wrongful death remedy that Admiralty could give.



left to lower courts to flesh out implications = measuring damages, anti-mortem, pain and suffering, etc.   

Miles v. Apex Marine Corp.  1990  p. 1010:

f:  Hiring of unfit crewman with lethal propensities = negligence.  Man died.

Pt.
Jones act does not disturb seamenÕs general maritime claim for injuries resulting from unseaworthiness.  Also does not preclude the recovery for wrongful death due to unseaworthiness created by its companion statute DOHSA.

H:
1]  There is a general maritime cause of action for the wrongful death of a seaman but that damages recoverable in such action do not includ loss of society.

2]  A general maritime survival action cannot include recovery for lost future earnings.  

Notes:
1]
Recovery for death under Jones and DOHSA are not in perfect congruence.



Read each carefully to find the distinctions.

2]
Survival Actions:  Jones act addresses this.  Action started by injured party (then deceased) and later assumed by decedentÕs estate.



Includes pain and suffering of injured person; lost income for injured period;

3]
Ante-mortem - pain and suffering from period prior to death.

4]
Wrongful Death - taken up only by decedentÕs dependents and based on what they would have received from the deceased.  

Issue:  Watch out for double dipping - make sure have proper allocation.  

5]
Damages are shrinking down to approximately Jones Act Death Cases. 

Punitive Damages:
Miller v. APL  - no punitive damages for seamanÕs death based on unseaworthiness.

Michel v. Totel Transport - No loss of consortium and lost of income for an injured


but not killed Jones Act Seaman.  

Offshore Logistics v. Tallentire  1986   p. 1024/notes p. 73a/b:

1]
DOHSA ¤ 761 says Òin admiraltyÓ and was taken to mean exclusive remedy iis to be in the Federal Courts.



H:  Not so. ¤767 Lang. Òstatute not substitute for rights of state actionsÓ.  [Prior to Tallentire all went to fed court, but sometimes applied state law]  S Ct says can go to State courts and use DOHSA, however DOHSA will preempt any state wrongful death act.  



Whether in State Ct or Fed Ct - must use DOHSA for deaths beyond 3 mile limit.  

Notes:  GML Death post Miles-Moragne - p. 1024

1]  
Miles precludes non-pecuniary loss damages in an action by a covered employee under ¤ 905(b).

2]
Miles precludes non-pecuniary damages but they can be awarded under state law.

3]
Re: longshoreman whose death takes place on high seas - held Miles controls and damages are controlled by DOHSA.

4]
Split:  a]  Miles precludes damages for loss of consortium. 9 cir.  but b] also to contrary  - permitting loss of consortium.  D Ct. mich

5]
Non-pecuniary damages brought by a passenger are permitted even with Miles.

6]
Cases involving survivors of pleasure boating accidents cannot be reconciled.

7]
Miles precludes damages for loss of consortium or loss of society in actions for personal injury as well as death.   

OCSLA: OUTER CONTINENTAL SHELF LANDS ACT
OCSLA:  back of supplement

¥ Applies to soil and sub soil only.

¥ Are semi submersibles covered?  can argue both ways (notes p. 73b)

¥Ò IslandsÓ - term of art, OCSLA interest is for resource extraction.

¥Ò Transport NRÓ for OCSLA means underseas pipelines, not tankers.

OCSLA:  
a2A:
Federalization of state law - these state laws are borrowed to become federal law.



Extrapolation of state lines out into ocean.

b:
Original J. in US District Cts.

b:
Builds in requirements of LHWCA based on job description.



This is a flat out incorporation of LHWCAÕs substantive law and will over ride any state laws on same issues.

¥ does not include crew member or master of vessels.

Dearborn Marine   1974  im 80:  Exploding tanks on rig, fireball lands on vessel.

3 defendants:

1]
Platform owner - non-delegable duty to have safe platform.  No warranty of seaworthiness needed.  tort duty re: ultrahazardous substances (Rylands v. Fletcher)  Platform D - all OCSLA borrowing state land law.

2]
DEI (employed workers who torched) - failure to warn, gas free, negl. perform hot work.

3]
Master of vessel - Boat moored improperly/in an unsafe place = unseaworthy.  Incompetent crew (not elaborated in case).  Captain will have to deal with contrib negl. and governed by GML.

MonkÕs Case - platform worker on vessel doing job (records etc).

¥ 1]  v. Platform D - use OCSLA

¥ 2]  v. shipowner - H: not a sieracke seaman so no warranty of seaworthiness; Only real case is as a ÒpassengerÓ

¥ tort case - canÕt do tort v. vessel 



Locus + Nexus {loses on Nexus b/c doing platform jobs, not ship jobs thus fortuitously at Locus}

SALVAGE
Salvage:
1]
Requires a vessel in peril.

2]
Action by parties generally other than the crew.

3]
Someone comes in and uses efforts and is successful to reduce or avert a loss.



Generally salvage must be voluntary.

Notes:
¥ Most salvage operations are K arranged



occasionally with emergency - but rules donÕt change



rarely find true emergency salvage.

Lloyds K: most common terms in industry

¥ No Cure No Pay - if not successful, you donÕt get paid.

¥ Contingent effort.

¥ These are K of adhesion



often have to barter harshly for terms, yet process is very formalized.

Types of Salvage Situations:
¥ Non-K Salvage - award is set by courts if parties not agree on value.

¥ K Salvage - almost universally left to arbitration.



even though K, amounts are usually not agreed to and $ left to later.



In Ct $ usually left to magistrate judges or commissioners.  

Mason v. Blaireau   1804  p. 667:  Sole crewman left on board - salvaged ship with help from another vessel.

H:
1]  Wrong doers (captain of saving vessel stole some cargo = no salvage award) are excluded from the salvage award. [embedded in equity and public policy of fairness]

2]  Crew members can participate in salvage award if meet conditions:



a]  Must be an absolute abandonment by the rest of the crew and therefore discharged from duties (captive on board ship).  OR


b]  After a shipwreck or total loss, a crew member can be a salvor (only after crewing duties are over)



[Note: others from p. 672 - recapture from a hostile power]

Salvage Act:  sp. 48

¤727:
Sister ships can salvage

¤729:
If not salvage ship, no $.  Also no money if only salvage life.  However if salvage life and ship, can piggyback award.  

46 USC ¤¤ 2303-4:  sp 64  CanÕt hit and run on high seas.

2303:
a] must render assistance to each individual affected to save same from danger.  Must give name and address.

c]  Good samaritan law - if acted in a reasonable manner under the circumstances, are not liable for extra damage may cause.  



Ct will often separate damage classes 1] collision 2] damages resulting from rescue efforts.

2304:
Parties not involved in collision ....

Vernicos Shipping v. US  1965  p. 673:  

I:
Can the crew of professional salvors participate in the reward?

H:
Will depend on specific facts based on wages and underlying expectations of the crew:



If low base wages - probably award



If high base wages - probably no expectation and no award.

Notes:
¥ Professional salvors now have special, custom equipped vessels.  They are costly, and not utilized a lot (and expensive to hire).  

¥ Myths:  1]  IÕm on board this ship - itÕs mine.  2]  Salvage Value = value of ship - no, varies from 5 - 50% of value of vessel and value of what is saved.

St Paul Marine  1974  p. 683:  Coast Guard ordered ship to help out - stopped fires, but when tried to tow, line broke.  

H:
1]  Reject claim that Pl. failed in salvage - stopped fires and thus saved ship despite broke tow line.  

2]  All crew members are able to collect [not just those who boarded the vessel to fight fire] b/c all contribute in different ways [feeding, extra duty etc.]

3]  Failed efforts wonÕt totally preclude recovery, especially when did succeed in saving vessel.  (had reason to leave due to injured crew).  

Blackwall Factors :  p. 702

1]
Labor expended by the salvors in rendering salvage services

2]
Promptitute, skill and energy in saving property

3]
Risk incurred by the salvors 

4]
Value of the property saved

5]
Degree of danger from which the property was rescued.

6]
Value of the property employed by the salvors and the danger to which it was exposed.

7]
ADDED LATER: Òskill and efforts of salvors in preventing or minimizing damage to the environment.Ó



issue of risk of delay to salvorÕs cargo deadlines - no risk, covered by liberties clause - must come to aid of vessel/salvage

Notes:
1]
Split of Salvage Award:  Typically a] Owner 2/3 and b] Officers and Crew 1/3

2]
Charter Parties often have provision in K to share salvage, esp. with bareboat charter.  

Salvors Who Do Damage:
1]
Rule:  Salvor gets what they deserve (% of salvage) on a quantum meruit basis, but Owner gets to counterclaim for additional loss of salvage value which must be subtracted from the salvage award.



1]  Salvor does not forfeit award - but based on lower value of salvage



2]  Owner can have counterclaim for reduced value.



3]  Awards can be offset.

The Acara  1968  p. 699:  Treasure recovery, marked site with buoy.

H:
1] The first salvors have possession of distressed property.

2]  Those beginning a salvage service and who are successfully prosecuting it are entitled to the sole possession of the property (here did not ÒabandonÓ just went in for supplies and equipment).  

Notes:  

1]
Issue:  What if you find vessel and state/conservation org. wants to ÒsaveÓ it or claim possession?  Our Lady of Astoria - FL claimed under submerged lands act - settled out of court.   Trilogy pp. 706-7

Columbia v. Atlantic Mutual  1992 - 1857 steam ship with $1.6m on board, sank in 8k feet of water, co tried to raise it - ins. co claimed ownership.

H:
Co traced records of ownership.

H:
Strong presumption of non-abandonment.  

1989 Salvage Convention  sp. 119

¥ signed but not ratified by US

A12:
Salvage rights only with useful result, no payment due of salvors later leave.

A13:
Codifies Blackwall factors plus environmental factor

A14:
Environment

A15:
 Apportionment - left to national law of flag

A16:
Life - canÕt charge people you rescue, but if as part of an accident can go to other areas to piggy back on.

A18:
SalvorÕs misconduct

Trico v. Dow Chemical   1992  p. 701

f:  Env! focused case - barges w/ benzene broke loose in inland waterways

Trico seeks averted environmental liability award. [not a really risky salvage]

H:
Ct says will add an environmental factor onto Blackwall criteria, but will not grant whole projected/speculated liability for environmental spills.
